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2 

(Proceedings begin at 10:25 a.m.) 

THE CLERK: All rise. This United States 

3 Bankruptcy Court is now in session, the Honorable Alan 

4 M. Koschik presiding. 

5 THE COURT: Please be seated. All right, 

6 call the case. 

7 THE CLERK: Case Number 18-50757, FirstEnergy 

8 Solutions Corporation. 

9 THE COURT: Let's start with appearances of 

10 counsel. 

MR. ALBERINO: Good morning, Your Honor. 11 

12 Scott Alberino from Akin Gump. I'm joined in the 

13 courtroom today with my colleague, Brad Kahn and Abid 

14 Qureshi from Akin Gump. 

15 THE COURT: Thank you. All right. Who else 

16 would like to make an appearance here in the courtroom? 

17 MR. WEARSCH: Good morning, Your Honor. Tom 

18 Wearsch from Jones Day, on behalf of FirstEnergy 

19 Corporation. I'm sorry, FirstEnergy Corp. With me in 

20 the courtroom are Dan Reynolds and Heather Lennox. 

21 

22 

23 

THE COURT: Thank you. 

MR. WEARSCH: Also from Jones Day. 

MS. PATTON: Good morning, Your Honor. 

24 Tiiara Patton on behalf of the United States Trustee. 

25 THE COURT: Thank you, Ms. Patton. 
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1 MR. TENENBAUM: Good morning, Your Honor. 

2 Alan Tenenbaum from the Department of Justice for the 

3 United States on behalf of EPA and NRC. With me in the 

4 courtroom is Nick McDaniel and Pat Casey. 

5 

6 

THE COURT: Thank you very much. 

MS. TSIOURIS: Good morning, Your Honor. 

7 Natasha Tsiouris of Davis, Polk & Wardwell, on behalf 

8 of the FES Creditor Group. 

9 

10 

THE COURT: Thank you. 

MR. FLECK: Your Honor, good morning. Evan 

11 Fleck of Milbank, on behalf of the Official Committee 

12 of Unsecured Creditors. I'm joined by Rocco Debitetto 

13 of Hahn Loeser. 

THE COURT: Thank you very much. 14 

15 MS. NEWELL: Good morning, Your Honor. 

16 Margaret Newell, here from the Department of Justice on 

17 behalf of the United States, including FERC and other 

18 agencies with unknown claims. 

19 

20 

THE COURT: Thank you. 

MS. CHAE: Good morning, Your Honor. 

21 Chae for the Securities and Exchange Commission. 

22 

23 

THE COURT: Thank you, ma'am. 

MR. LERNER: Good morning, Your Honor. 

Sonia 

24 Stephen Lerner, Squire, Patton, Boggs, on behalf of the 

25 FirstEnergy Corp. Board of Directors. 
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1 

2 

THE COURT: Thank you. 

MR. THOMAS: Good morning, Your Honor. Paul 

3 Thomas of the National Labor Relations Board, and I 

4 believe we have Molly Sykes on the phone, as well. 

THE COURT: Thank you. 5 

6 MR. WILLIAMSON: Good morning, Your Honor. 

7 Brady Williamson for the Citizen Organizations. 

8 

9 

THE COURT: Thank you. 

MS. GOLDSTEIN: Good morning. Joyce 

10 Goldstein from Goldstein, Gragel, for the Unions. 

THE COURT: Thank you very much. 11 

12 MR. BRUNSWICK: Good morning, Your Honor. 

13 Gabriel Brunswick of Willkie, Farr & Gallagher, on 

14 behalf of the Independent Directors of FirstEnergy 

15 Solutions Corp. 

16 

17 

THE COURT: All right, thank you. 

MR. BECK: Good morning, Your Honor. David 

18 Beck, Carpenter, Lipps & Leland, Special Counsel of the 

19 Office of the Ohio Attorney General, representing the 

20 Office of the Ohio Consumers' Counsel. 

21 

22 

THE COURT: Thank you. 

MR. SHIFER: Good morning, Your Honor. Joe 

23 Shifer with Kramer, Levin, Naftalis & Frankel for the 

24 Ad Hoc Noteholder Group. 

25 THE COURT: Thank you. 
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1 MR. KACZKA: Good morning, Your Honor. 

2 Michael Kaczka, McDonald Hopkins, on behalf of the Ad 

3 Hoc Mansfield Group. 

4 

5 

THE COURT: Thank you. 

MR. BURKE: Good morning, Your Honor. 

6 Michael Burke, Sidley Austin, for MetLife Capital 

7 Limited Partnership. 

8 

9 

THE COURT: Thank you, sir. 

MR. SELIGMAN: Good morning, Your Honor. 

10 David Seligman from Kirkland & Ellis, on behalf of 

11 OVEC. 

12 

13 

THE COURT: Thank you. 

MR. IDZKOWSKI: Good morning, Your Honor. 

14 From the Office of the Ohio Attorney General, Dave 

15 Yost, I'm Assistant Attorney General Mike Idzkowski on 

16 behalf of the Ohio EPA, and the Ohio Department of 

17 Natural Resources. 

THE COURT: Thank you. 18 

19 MR. McCLINTOCK: Good morning, Your Honor. 

20 Matt Mcclintock on behalf of Sierra Club. 

21 THE COURT: Thank you. All right. Is anyone 

22 appearing telephonically? 

23 MS. KANOVA: Good morning, Your Honor. Vera 

24 Kanova on behalf of the Pennsylvania Department of 

25 Environmental Protection. 
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1 

2 Alberino. 

3 

4 

5 

THE COURT: Thank you. All right. Mr. 

MR. ALBERINO: Your Honor, good morning. 

THE COURT: Good morning. 

MR. ALBERINO: A lot of people in the 

6 courtroom here today. 

7 

8 

THE COURT: Yes. 

MR. ALBERINO: Let me start things off. 

9 want to update the Court on just a couple of 

10 housekeeping matters and talk about the process for 

11 today. 

I 

12 By way of housekeeping, late last night, Your 

13 Honor, we filed on the docket updated versions of the 

14 plan and disclosure statement. I believe redlines with 

15 the changed pages were provided to you and your Law 

16 Clerk. 

17 

18 

THE COURT: Yes. 

MR. ALBERINO: Just by way of reference, a 

19 number of these changes were changes that came out of 

20 the last disclosure statement hearing. Some of these 

21 were changes that we agreed to in advance of the 

22 hearing. Some of them reflected changes that we agreed 

23 to during the course of the hearing. 

24 We have circulated copies of the changes in 

25 advance of the hearing to numerous parties in the 
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1 

2 

courtroom. I'm not sure if everyone has had a chance 

to review them. Some of the changes have been 

3 circulated last week and we've heard back from some 

4 parties. Haven't heard back from every party. I hate 

5 to say silence is consent in this case. 

6 THE COURT: Right. Well, it seems to me, if 

7 I could break down what we left off with last time. 

8 

9 

MR. ALBERINO: Mm-hmm. 

THE COURT: At least to my recollection. We 

10 had a series of -- and I don't mean to suggest any of 

11 them are unimportant, but miscellaneous matters that 

12 were discussed that we went through kind of like a 

13 punch list. 

14 

15 

MR. ALBERINO: Right. 

THE COURT: That we discussed and the general 

16 takeaway that I had was that more or less the Debtor 

17 and the various parties had agreed to add some language 

18 or take something out to solve all those problems. 

19 Then third, if I could just go to the third, 

20 there were some release issues that are not number two, 

21 that Ms. Patton mentioned at the end of the last 

22 hearing, that we hadn't quite gotten to, and so this is 

23 not the Section 8, Part E, that we're going to spend a 

24 lot of time talking about, but I think the other 

25 sections regarding releases. And then there's number 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 
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1 two, which was this 800 pound gorilla that I have all 

2 these briefs on, that we're going to talk about today. 

3 It seems to me that we should talk about that 

4 first, even though it's going to take the longest, and 

5 see where we are with that, and then circle back with 

6 this -- for one thing, that would give anybody in the 

7 courtroom who hasn't had a chance to fully read the 

8 redline with their particular language, to do that, 

9 maybe discuss it with you when we have a break, and 

10 hopefully those issues will be more or less resolved. 

11 Is that a fair assessment of the situation? 

12 And also have you had discussions with Ms. Patton about 

13 the things that we didn't have a chance to discuss with 

14 the other release issues? Is that reflected in these 

15 redlines at all, or has that not yet been discussed? 

16 MR. ALBERINO: That has not been discussed, 

17 Your Honor. 

18 

19 

THE COURT: Okay. Okay. 

MR. ALBERINO: Our operating assumption was 

20 those issues were carried over 

21 

22 

23 

THE COURT: Yes 

MR. ALBERINO: 

THE COURT: 

-- until today. 

they were. I just didn't know 

24 what may have gone on off line in the last two weeks. 

25 MR. ALBERINO: No, I think the changes that 
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1 we were focusing on were running through some of the 

2 punch list items from last week on the release 

3 provisions, whether it was the non-consensual, like 

4 third-party releases for FE Corp, or the release 

5 provisions for, you know, other RSA parties and other 

6 folks, that we call consensual. I think others refer 

7 to them as non-consensual. 

THE COURT: All right. 8 

9 

10 

MR. ALBERINO: Those provisions were not 

addressed. I assume those will be taken up today at 

11 some point during argument. 

THE COURT: All right. 12 

13 MR. ALBERINO: And with respect to the punch 

14 list items, although I think we've got most of the 

15 punch list items covered and addressed, I think we've 

16 worked through most of the issues, we're fine obviously 

17 punting them to the end of the hearing today, taking a 

18 run through what's open, and hopefully we'll have some 

19 time if there's a recess today to walk through the 

20 changes and --

21 THE COURT: Right. 

22 MR. ALBERINO: -- try to head off any 

23 potential issues. 

24 THE COURT: Okay. All right. So I think 

25 what I'd like to take up then is argument about the 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 
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1 issue of the release of FirstEnergy Corp and the other 

2 non-Debtor entities, release of the claims that may be 

3 asserted by anybody as defined in the plan, anybody 

4 that has any claim at all against FirstEnergy Solutions 

5 and whether that's appropriate as a matter of law. All 

6 right. Do you want to start -- I don't know where to 

7 start, but I guess I'll start with the Debtor. 

8 MR. ALBERINO: Your Honor, so I'll make a 

9 couple of quick remarks on it. Mr. Kahn is going to 

10 handle the argument today 

11 

12 

THE COURT: All right. 

MR. ALBERINO: -- on behalf of the non-Debtor 

13 -- on behalf of the FE non-Debtor releases as well as 

14 other release elements. 

15 

16 

THE COURT: Okay. 

MR. ALBERINO: I know there's a lot of paper 

17 has been filed on these issues, and there are a lot of 

18 people in the courtroom today, so I think we're going 

19 to try to kind of streamline the presentations, because 

20 I think it's probably more important to get your 

21 questions than to --

THE COURT: Sure. 22 

23 MR. ALBERINO: hear all of us talk and 

24 present to you the same positions and arguments that 

25 have been reflected in the papers. 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 
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1 

2 

THE COURT: Yeah. 

MR. ALBERINO: I did just want from the 

3 outset though with Your Honor just to from our 

4 perspective lay out what we think the issues are. You 

5 know, as reflected from your scheduling order from this 

6 past week. 

7 And the way we're approaching the hearing 

8 today is you've sketched out an issue, and the issue, 

9 at least with respect to the FE non-Debtor releases, is 

10 the issue of whether, you know, the plan is patently 

11 unconfirmable, and I think the standard that you've 

12 reflected in the scheduling order that was filed on the 

13 21st, was that, you know, was that if there is at least 

14 a possibility that the release -- non-consensual 

15 release provision is going to be approved, that these 

16 release issues should be addressed with the benefit of 

17 a full evidentiary record at confirmation. 

18 And from our perspective, we look at this as 

19 almost equivalent to a summary judgment, you know, 

20 proceeding here today, where facts should be construed, 

21 you know, in our favor with respect to the release 

22 provisions, and the objecting parties will need to 

23 demonstrate without any doubt that there is not one set 

24 of facts that we can demonstrate in this case to 

25 establish to you that these release provisions can be 
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1 approved under Sixth Circuit precedent. 

2 I will say, Your Honor, that I don't believe 

3 we're sitting here today breaking new ground or asking 

4 you to break new ground on these release provisions. I 

5 know the amount of ink that's been spilled opposing the 

6 releases would make it appear that we're asking Your 

7 Honor to be an outlier here. I would almost say that, 

8 you know, the outlier here is asking Your Honor to not 

9 allow release provisions to be considered at 

10 confirmation as opposed to at the disclosure statement 

11 stage, which is what the objecting parties are asking 

12 you to do today. 

13 

14 

Your Honor, the mantra of independent claims 

or independent wrongdoing. That mantra is spilled 

15 throughout all of the briefing from the objecting 

16 parties, and you'll hearing a lot about that today, not 

17 just from us. We're going to hear more about it from 

18 the objecting parties. 

19 But I think the point here is, you know, the 

20 more they repeat it, they're trying to convince Your 

21 Honor that a Bankruptcy Court sitting in the Sixth 

22 Circuit does not have jurisdiction to approve a non-

23 consensual release for an independent claim for 

24 independent wrongdoing. 

25 And what I ask you to do throughout the 
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1 hearing, and you'll, like I said, hear from Mr. Kahn in 

2 more detail in a minute, but there's a tendency in 

3 these types of hearings to run down a number of 

4 analytical rabbit holes, and you've seen the briefing. 

5 Your head can spin when you're considering these 

6 issues, and the one advice I'd offer to the Court on 

7 this is that there is an anchor here. You know, and 

8 the anchor, as we run adrift, you know, going through 

9 these rabbit holes, is going to be Dow Corning, and 

10 the Sixth Circuit's decision in Dow Corning. 

11 The issues that we're hearing today about 

12 whether you can release independent claims for 

13 independent wrongdoing, these are not new arguments. 

14 These are arguments that were raised in cases like Dow 

15 Corning, cases like City of Detroit, in cases like 

16 Akron Thermal. 

17 These issues have been raised. These issues 

18 have been addressed and assessed in the context of 

19 confirmation. You know, and these cases, release have 

20 been approved. 

21 So, Your Honor, I just want to offer that one 

22 piece of advise as we run through the presentation 

23 today, as we run through the rabbit holes, and there 

24 

25 

will be a lot of rabbit holes. We've been running them 

down for a long time. My head was spinning just 
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1 preparing for this case, but the one thing I kept 

2 coming back to, that gave me assurance that we were on 

3 the right course here, is that these arguments have 

4 been raised, have been considered, and were addressed 

5 through Dow Corning, and Dow Corning has -- stands for 

6 the proposition that these non-consensual third-party 

7 releases or independent claims for independent 

8 wrongdoing, can be approved in this Circuit under 

9 unusual circumstances. 

10 Now, Your Honor, the last thing I'm going to 

11 make before I sit down is I think it's relevant for us 

12 to just talk about the proceeding and the stakes. I 

13 know we're talking about legal issues here, but we're 

14 in a bankruptcy case, and a bankruptcy case, unlike a 

15 lot of these bilateral disputes reflected in some of 

16 the Bar order cases that are sprinkled through these 

17 documents. This is a -- there are multiple parties, 

18 many constituencies, that are impacted here. 

19 And I think when we look around the courtroom 

20 at where things stand in terms of who's objecting and 

21 why are people objecting here, it's important to 

22 understand, you know, the stakes because from our 

23 perspective the parties who are objecting are the 

24 parties that we believe have been set up to have all of 

25 these issues addressed under the plan. 
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1 Now, I know that they'll disagree with that. 

2 They're going to say that this is a brazen scheme to 

3 shift environmental liabilities to taxpayers, which we 

4 cannot disagree with more, Your Honor. It's just not. 

5 I think they elevate their issues and forget the fact 

6 that while environmental issues are an issue, it's one 

7 issue of many, many issues that have been addressed in 

8 these cases. 

9 They, the environmental groups, and the 

10 agencies -- our plan has been set up to allow these 

11 liabilities, which are not actual liabilities that 

12 exist today -- you know, we have obviously certain 

13 obligations that we need to move forward with that will 

14 be riding through the plan of reorganization. We have 

15 obligations in the future as the owner of these plans, 

16 to ensure that they are properly closed, but the way 

17 our plan is set up, you know, we're not asking them to 

18 take a haircut. We're not seeking to impair their 

19 rights against us as the Debtors, or as the reorganized 

20 company. You know, we're ensuring that these 

21 obligations are going to be taken care of by a very 

22 well-capitalized company, you know, coming out of 

23 bankruptcy. 

24 Now, I think sitting here today, knowing that 

25 we have billions of dollars of Creditors, thousands of 
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1 employees, that want to see this process move forward, 

2 I think it's fair for you, when considering the 

3 arguments today and considering the standard you've set 

4 for yourself at this hearing, you know, what the 

5 consequences are of torpedoing our plan at this stage, 

6 at the disclosure statement stage, with no record, you 

7 know, based upon a principle that the Agencies wish to 

8 preserve. You know, and that principle is to preserve 

9 claims against FE Corp for its share of whatever 

10 environmental liabilities may exist on these properties 

11 down the road, whether these plants survive, get shut 

12 down, or whether our Creditors get wiped out and our 

13 employees all lose their jobs. 

14 So those are the stakes here today, Your 

15 Honor. We want to move this plan process forward. 

16 We're not diminishing the issues that they've raised. 

17 I think Sierra Club raised in their papers, Your Honor, 

18 that there was a -- that this is all part of, you know, 

19 all part of getting to a process where parties can 

20 negotiate for what has to happen to make the 

21 environmental agencies and the public interest groups 

22 satisfied with the plan. 

23 I'll tell you, Your Honor, that I think the 

24 best thing we can do to address all these issues is to 

25 move this plan process forward and to put our -- the 
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1 agencies and the public interest groups in a position 

2 to negotiate, because right now they are making 

3 arguments that are not based in -- based in fact, based 

4 on liabilities that they're aware of at any of these 

5 properties. They're chasing ghosts. 

6 So from our perspective, moving this plan 

7 process forward, allowing the discovery process to 

8 unfold on a parallel track where either issues are 

9 going to surface or it's going to turn out that the 

10 issues were not issues at all that people are worried 

11 about. That's going to put us all in the position that 

12 we have to do what we have to do, to see if we can 

13 achieve consensus on the release provisions. 

14 THE COURT: Well, if those negotiations 

15 you know, you mentioned discovery and perhaps bringing 

16 evidence to prove facts at a hearing -- I understand 

17 that, a confirmation hearing, but to the extent these 

18 interactions are negotiations and those negotiations 

19 lead to a better understanding of both sides, of what 

20 everybody is concerned with, and it least to resolution 

21 or partial resolution, substantive resolution, won't 

22 that affect the plan as written, in much the same way 

23 as all the other negotiation with the monetary 

24 Creditors has led to the plan itself and how it's 

25 written, won't those negotiations change the plan and 
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1 so that you will already have out the door for 

2 solicitation one plan, but by the time we get to 

3 confirmation we'll have a different plan? 

4 

5 

6 

7 

MR. ALBERINO: No. 

THE COURT: No? 

MR. ALBERINO: It won't, Your Honor. 

THE COURT: Explain to -- I mean, 

8 conceptually explain. 

9 MR. ALBERINO: Conceptually, if there are 

10 negotiations regarding any limitation of the scope of 

11 the releases, you know, those are FE issues. We don't 

12 need to re-solicit a plan to address any of those 

13 issues. 

14 

15 

THE COURT: All right, okay. 

MR. ALBERINO: If there are reserve issues, 

16 we as the Debtor have the power to establish, you know, 

17 any reserves, just like they may have to do so in 

18 connection with any regulatory proceeding. There's not 

19 

20 

a hold-up here, Your Honor. I think --

THE COURT: So this is as bad as the plan is 

21 going to be, is what you're saying. 

22 

23 Honor --

24 

25 

MR. ALBERINO: No, what I'm trying to, Your 

THE COURT: It's only going to get better. 

MR. ALBERINO: What I'm trying to say, Your 
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1 Honor, is that I'm not diminishing and we're not 

2 diminishing the arguments that the objecting parties 

3 have raised. And I think ultimately, while right now 

4 it's a fight about principle --

5 

6 

THE COURT: Mm-hmm. 

MR. ALBERINO: -- they're doing what they 

7 should be doing because they don't have a deal with us, 

8 and we recognize that. But at the same time we also 

9 recognize that we're dealing with counterparties that 

10 are trying to preserve claims based upon theoretical 

11 liabilities, that they have not -- they don't know 

12 about. 

13 As agencies, their mission is to basically 

14 preserve that optionality, and they're trying to 

15 preserve the optionality, and we recognize that through 

16 discovery and allowing their experts to come in, which 

17 we have offered to do, that people will get smarter on 

18 the liabilities, and hopefully peace will break out, 

19 and we can do what we've tried to do throughout this 

20 case, unlike this hearing, and unlike this part of the 

21 process, you know, we can try to negotiate deals and 

22 broker consensus. 

23 But there's two tracks here. There's the 

24 track the agencies would like to see, is just grind 

25 everything to a halt and hope that when everything 
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1 grinds to a halt, that there's still an FE settlement, 

2 you know, for us to negotiate over, and that there's 

3 still a settlement with all of our Creditors on how 

4 this Company will reorganize and how all the value and 

5 assets are going to be allocated and how inter-company 

6 claims are going to be dealt with. 

7 Their tactic involves pulling the string on 

8 everything and pulling everything at risk. You know, 

9 from our pathway, which is the pathway most Bankruptcy 

10 Courts go down when confronted with these issues, is we 

11 will go down the confirmation track. As we go through 

12 discovery, we will all -- we will all assess based upon 

13 discovery, everyone's strengths and weaknesses, going 

14 into confirmation on these release provisions, and what 

15 al happen. More likely than not, what usually happens, 

16 is the parties, you know, now that they're educated on 

17 the issues, will sit down and try to hammer out issues 

18 and de-risk the situation and take the issues away from 

19 the Court. 

20 That is exactly what I expect to happen in 

21 this case, but at least going down that pathway, Your 

22 Honor, we're not pulling the string on all the 

23 accomplishments, the hard-fought accomplishments, that 

24 we've bargained for and that we've obtained in this 

25 case, and with Your Honor's help. 
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1 

2 know it's 

So that's where we are today, Your Honor. 

I know it's not an enviable position for 

3 you to be in. But we hope that, you know, with the 

I 

4 conclusion of Mr. Kahn's presentation today, and as we 

5 run through your Q and A, our goal today is to 

6 hopefully navigate you through the analytical rabbit 

7 holes and hopefully bring you back to Dow and the 

8 conclusion that the release provisions can be approved, 

9 you know, at confirmation, with the benefit of an 

10 evidentiary record. 

11 

12 

THE COURT: All right, thank you. 

MR. ALBERINO: So with that, Your Honor, I'll 

13 cede the podium. 

14 

15 

THE COURT: Good morning, Mr. Kahn. 

MR. KAHN: Good morning, Your Honor. For the 

16 record, Brad Kahn, Akin Gump, on behalf of the Debtors. 

17 Just I think the game plan is I'll do a 

18 relatively brief presentation, and then if Your Honor 

19 agrees, I think other people who are in support of the 

20 releases can speak, and then we'll turn the podium over 

21 to the objecting parties. 

22 

23 

THE COURT: All right. 

MR. KAHN: Thanks. Your Honor, to use a term 

24 that Mr. Alberino already used, despite the amount of 

25 ink spilled, the issue before you today is narrow and 
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1 

2 

straightforward. Do the FE third-party releases render 

this plan patently unconfirmable? They do not. And 

3 here's the roadmap. 

4 First, and again this is the touchstone here, 

5 non-consensual third-party releases are permissible in 

6 this Circuit. Despite arguing for interpretations of 

7 Dow Corning that render it meaningless, the objecting 

8 parties don't actually contest this point. 

9 For third-party releases to have any meaning, 

10 they have to include non-derivative claims. Derivative 

11 claims are within the power of the Debtor to settle, 

12 release or retain under a plan. Section 1123 (b) (3). 

13 If derivative claims can all be settled by 

14 the Debtor, and third-party releases can't cover non-

15 derivative claims, then let's just never have third-

16 party releases. 

17 And in other Circuits, that's the conclusion. 

18 Ninth Circuit, Tenth Circuit, Fifth Circuit, no non-

19 consensual third-party releases. But again, coming 

20 back to our touchstone, that's not what Dow Corning 

21 held. Non-consensual third-party releases are 

22 permissible in this Circuit, and they can cover non-

23 derivative claims. That is, and Mr. Alberino already 

24 noted, City of Detroit, Akron Thermal, two cases in 

25 this Circuit, that approved non-consensus third-party 
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1 releases involving non-derivative claims. 

2 The rest of the analysis, whether we meet Dow 

3 Corning, is a factual analysis for which this Court 

4 should rely on the factual record, presented at 

5 confirmation. And as to whether we will meet the Dow 

6 Corning unusual circumstances standard, in order for 

7 the Court to ascertain whether there are unusual 

8 circumstances here, the Court requires evidence as to 

9 the circumstances of this case, and we will be prepared 

10 to demonstrate that at confirmation. 

11 And I think if you look at the Dow Corning 

12 decision itself, it actually makes it all very clear. 

13 The end result of the Sixth Circuit's decision in Dow 

14 Corning was I need to remand this down to the District 

15 Court for more fact finding. There simply was not 

16 enough of a factual record for me to analyze whether 

17 there are unusual circumstances here. And on remand 

18 the District Court, with the benefit of a very long, 

19 factual record, and if you look at what I'll call Dow 

20 3, almost every sentence of that ruling had a cite to a 

21 part of a record after it. And ultimately those 

22 release were approved at the District Court level. 

23 THE COURT: Okay, but isn't there a 

24 difference between needing a record to establish the 

25 unusual circumstances, so as to justify approval of the 
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1 release or confirmation of a plan with the release, 

2 versus identifying a problem with a release, a 

3 potential problem with a release, that can't be saved 

4 by any facts? In other words, yes, Dow Corning says 

5 you can do these releases but it's got to be unusual 

6 circumstances and you've got to prove it with a record. 

7 Okay. That doesn't necessarily mean you need a full, 

8 factual record to determine whether something that may 

9 be arguably possibly on its face, just can't be saved 

10 with any record; right? You don't need a record to 

11 knock it out. You just need a record to confirm it; 

12 right? 

13 MR. KAHN: That may be true in the abstract, 

14 but nobody has presented that to Your Honor today. 

15 

16 

THE COURT: 

I have in my head. 

Well, that's one of the thoughts 

I mean, maybe, I don't know who 

17 could present it or maybe no one -- may I just imagined 

18 that. I mean, the point -- one of the points of Dow 

19 Corning is it's got to be unusual circumstances, and I 

20 think what that implies, I think what everybody 

21 understands, is generally no, generally you don't get 

22 

23 

24 

25 

releases for all sort of third parties. The only ones 

that gets discharged are Debtors. Debtors get 

discharged, non-Debtors don't get discharged. This is 

an unusual circumstance. It's permitted. You have to 
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1 jump through a bunch of hoops, and by the way, the 

2 seventh hoop is you have to establish it with a record. 

3 All I'm positing, and I don't belabor it at this point, 

4 but just that some -- some factor that may be critical, 

5 may be impossible to prove on the facts of the case or 

6 -- not the facts of the case, the circumstances of the 

7 case, or the nature of the plan. 

8 I'm not talking about evidentiary facts. I'm 

9 talking about plan facts or written facts, legal facts, 

10 if you will. 

11 MR. KAHN: I'm just not sure that exists 

12 here, Your Honor. 

13 

14 

THE COURT: All right. 

MR. KAHN: I actually don't think that the 

15 Court can look at any of the Dow factors, and again we 

16 can get to this too --

17 THE COURT: Well, we can get to them as we go 

18 through them. 

19 MR. KAHN: I actually don't think Your Honor 

20 has to say that we have to satisfy all of the Dow 

21 Corning factors, and we can get to that too, but --

22 THE COURT: Okay. Well, that's another 

23 issue, yeah. 

24 MR. KAHN: Even if you did, I don't think you 

25 could say that on the facts of this case, with respect 
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1 to any of the claims that people are talking about 

2 here, that that can't be satisfied with the factual 

3 record before Your Honor. And I don't think that as a 

4 matter of law anything has been presented to Your Honor 

5 today that renders these facially impermissible. 

6 THE COURT: Okay. Do you want to -- let me 

7 just kind of to perhaps streamline this a little bit --

8 

9 

MR. KAHN: Sure. 

THE COURT: And I know I'd have to hear from 

10 both sides on this, but there's one line of discussion 

11 from all the parties about jurisdiction and then 

12 separately the Dow factors. And let me just tell you 

13 from where I'm sitting, and I can hear from everybody 

14 in whatever order they come up, it seems to me that 

15 Dow, and if you also read Greektown Holdings, kind of 

16 as a foil for that, or as another decision that 

17 distinguished Dow, it seems to me that in the Sixth 

18 Circuit, at least, plan confirmation -- and when I say 

19 plan confirmation, I mean disclosure statement, the 

20 whole process, that that is a situation where the Court 

21 has core jurisdiction to evaluate these issues, and 

22 these issues then have to run through the process of 

23 the Dow factors to determine whether the third-party 

24 releases are permissible. 

25 Other Courts outside of this Circuit seem to 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

28 

ED_013364A_00001119-00028 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 evaluate similar sort of issues, similar sort of 

2 concerns, but they run it through a rubric of subject 

3 matter jurisdiction, related to jurisdiction, similar 

4 sort of issues, similar concerns, but they are stuck on 

5 whether it's jurisdictional or not. And maybe you 

6 could do it either way, either one might be perfectly 

7 fine, but we're in the Sixth Circuit and I do -- I am 

8 hanging onto Dow Corning. It is the only thing I'm 

9 hanging onto. Everything else is just flying around. 

10 And I'm sure you'll agree with me, because I 

11 think this is your argument, but that I should 

12 disregard the jurisdictional argument and focus on 

13 whether or not the factors are something that the 

14 

15 

Debtor can possibly comply with. Is that right? 

16 Honor. 

17 

18 

MR. KAHN: That's the Debtors' position, Your 

THE COURT: Okay. 

MR. KAHN: And to get to those other cases, 

19 you know, it's interesting that the cases that are all 

20 cited to are from Circuits where those Circuit Courts 

21 have actually held that non-consensual third-party 

22 releases are generally not permissible. 

23 

24 

THE COURT: Right. I mean --

MR. KAHN: I think that's an important 

25 distinguishing factor. 
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1 

2 

THE COURT: Right. 

MR. KAHN: But, yes, Your Honor, the 

3 touchstone here --

4 

5 

THE COURT: And where we have cases in the 

Sixth Circuit that say it's not where they find that 

6 there's no jurisdiction, they're not in plan 

7 confirmation context, like Greektown Holdings, where --

8 

9 

10 

11 

12 

MR. KAHN: Correct. 

THE COURT: -- there was a post-confirmation 

MR. KAHN: Post-confirmation Bar order. 

THE COURT: Bar order, settlement of claims, 

13 including trying to settle non -- claims against non-

14 Debtors. 

15 issue. 

16 

17 

That's where they got into the jurisdictional 

MR. KAHN: Correct, Your Honor. 

THE COURT: Okay. So for you, since you're 

18 standing there, the reason I did that is skip through 

19 that argument. Let's talk about Dow Corning. 

20 

21 

22 

MR. KAHN: Don't talk about -- yeah. 

THE COURT: And the others can tell me why 

jurisdiction should matter. I'm not making a final 

23 ruling, but that's how I'm analyzing it, and the 

24 concerns about jurisdiction in some of those other 

25 cases may very well be Dow concerns here in the Sixth 
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1 Circuit, but I think we need to focus on Dow. 

MR. KAHN: That's fine, Your Honor. 

THE COURT: Okay. 

2 

3 

4 

5 

MR. KAHN: Two pages in my outline gone. 

THE COURT: Right. So we're already making 

6 progress. 

7 MR. KAHN: So let's talk about Dow. The way 

8 I think about this, Your Honor, is what the objecting 

9 parties are trying to do for purposes of today's 

10 hearing, is move the goal posts. They will rely on SL 

11 Liquidating to argue that all the Dow factors have to 

12 be met. 

13 SL Liquidating was a liquidation. It wasn't 

14 a reorganization. And if you -- the Detroit Court put 

15 it pretty aptly, when it said the fundamental premise 

16 of Dow Corning is that the Bankruptcy Court has certain 

17 equitable powers to re-order relationships between 

18 Creditors and Debtors, when it's in the pursuit of a 

19 successful reorganization. 

20 It's hard to say something is in the pursuit 

21 of a successful reorganization, when you're 

22 liquidating. Entirely understand that. 

23 And so SL Liquidating is distinguishable on 

24 its face, and maybe they'll rely -- there's a footnote 

25 in a case called In re SEI, a Chapter 13 case, where 
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1 the actual holding of that case was that Dow isn't 

2 applicable in Chapter 13. 

3 

4 

There's nothing to take from that. So you 

come back to what the actual standard of Dow is. And 

5 the standard of Dow is that there has to be unusual 

6 circumstances in order to approve non-consensual third-

7 party releases. 

8 

9 

THE COURT: 

Chemical -- in Dow. 

What about the language in Dow 

I keep saying Dow Chemical. Dow 

10 Corning, where it says -- I think I wrote it down in 

11 quotes, "Wherein the following seven factors are 

12 present." That sure sounds like all seven factors have 

13 to be present. 

14 MR. KAHN: I disagree respectfully, Your 

15 Honor. The "when" I guess is doing a lot of work 

16 there, if you are to read that and say "When each of 

17 these is present, then the Court may approve third-

18 party releases." And if you look at that decision in 

19 the -- that provision in the context of the paragraph 

20 in which it sits -- so I'm going to the Dow case. 

21 Sorry, Your Honor. And you look at the beginning of 

22 that paragraph, I'm skipping down one sentence, because 

23 such an injunction is a dramatic measure to be used 

24 cautiously, we follow those Circuits that have held 

25 that enjoining a non-consenting Creditor's claim, is 
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1 only appropriate under unusual circumstances, and it 

2 cites to a couple of cases. 

3 And in determining whether there are unusual 

4 circumstances, our sister courts have considered a 

5 number of factors, which are summarized in our holding 

6 below. And then you get to the list of the factors. 

7 It seems clear to us, Your Honor, that when 

8 taken in the context, those are factors that Courts 

9 consider to determine if there are unusual 

10 circumstances. It's not a checklist where you have to 

11 hit all seven. And again, I think the way Detroit 

12 looked at it, the way that your predecessor in this 

13 Court looked at it in Akron Thermal 

14 

15 

THE COURT: Mm-hmm. 

MR. KAHN: -- is a more appropriate way to 

16 view that standard. 

17 THE COURT: The Detroit case is Chapter 9, 

18 not Chapter 11, there's a lot of differences; right? 

19 MR. KAHN: I agree there's differences 

20 between a Chapter 9 and a Chapter 11, but I don't think 

21 the takeaway from the Detroit holding is that that's 

22 the basis on which the Detroit court found that you 

23 don't have to meet every Dow factor. 

24 And in Akron Thermal it was a Chapter 11. 

25 Now, I think one of the parties made an argument that 
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1 it's a different situation, because it was a 

2 

3 

partnership. Those releases related to people that 

were not partners. Those released related to an 

4 affiliate called ATC, and there the Court held that 

5 when you're talking about future unknown claims, which 

6 again, that's what we're talking about here. Nobody 

7 has actually identified a claim that exists with 

8 respect to these environmental obligations, that FE is 

9 being released from, that we know about today. It's 

10 not a mass tort case, where there's already been 5,000 

11 lawsuits filed. These are future circumstances that 

12 nobody knows about yet. 

13 

14 

And when you're looking at that, Factors, 4, 

5 and 6, aren't really applicable. And I think it's in 

15 the nature of the equitable power being granted by Dow, 

16 being interpreted by Dow, when you're trying to pursue 

17 and achieve a successful reorganization, that the Court 

18 has the ability to apply the Dow test in a flexible 

19 manner, based on the facts and circumstances of the 

2 0 case. 

21 

22 

And here, again, a reorganized company, yes, 

we have environmental obligations. But nobody has 

23 asserted any particular claim against FE that's being 

24 released here, that we know about today. And in the 

25 context of this case, when you look at all the facts 
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1 and circumstances, after a record at confirmation, the 

2 Court should be able to apply the Dow test in a more 

3 flexible fashion. 

4 THE COURT: Well, okay. I get that that's 

5 your argument, and what does it mean that if the 

6 circumstances are different, so some of these factors 

7 don't seem to make sense? Does that mean you can go 

8 ahead with the Dow analysis without those factors? Or 

9 does it mean Dow just doesn't work, because you can't 

10 go through those factors, because you can't make sure 

11 that the affected Creditors are overwhelmingly 

12 approved, or you can't identify a mechanism to pay 

13 them? Does that knock you out or does that give you a 

14 free pass to ignore those elements and move forward 

15 with the ones that you can wrestle to the ground? 

16 MR. KAHN: I don't think it knocks you out, 

17 Your Honor. And I don't think it necessarily means 

18 that you have to say all these are entirely ignored, 

19 but it gives you the opportunity to look at them in a 

20 different light than saying look, let's take the 

21 payment of all or substantially all of the affected 

22 Creditors -- that doesn't have to mean that every 

23 single Creditor is getting a hundred cents on the 

24 dollar. It could mean that without this settlement, 

25 those parties are getting practically nothing, and 
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1 here, because of the settlement and the releases being 

2 granted, they are getting substantially more. And it's 

3 

4 

5 

not just the best interest. This is something more. 

THE COURT: Yeah. 

MR. KAHN: Okay. And it could be that you 

6 just apply the standards in a different way, the 

7 factors in a different way. 

8 THE COURT: Could it mean that if they had a 

9 chance to opt out, they get to keep whatever claims 

10 they have against those parties, however valuable they 

11 may or may not be, that that's their option? 

12 

13 

14 

15 

16 

17 

MR. KAHN: 

THE COURT: 

MR. KAHN: 

THE COURT: 

That's not --

It's not what you want, I know. 

what we are doing. 

I know it's not what you want but 

MR. KAHN: Well, then you're not really 

18 talking about Dow anymore. You're talking a consensual 

19 release in that situation, and -- because even in Dow, 

20 when you're talking about who opted in and who opted 

21 out, it's not like they get to go assert claims until 

22 the end of time against, you know, all the Debtors. 

23 They were still limited then to a litigation fund. 

24 

25 

THE COURT: Not to the Debtors, but --

MR. KAHN: I'm sorry, to the release parties. 
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1 

2 

THE COURT: 

MR. KAHN: 

-- to the released parties. 

Sorry, Your Honor. But my point 

3 is, as I understood Dow, you settle, you get your piece 

4 of the settlement fund, which gave you X percent. You 

5 want to take the risk that that's -- that you could do 

6 better, you can go after a litigation fund, but it's 

7 not like you could go after the released parties until 

8 

9 

the end of time. That's not how it worked. 

THE COURT: So the sixth factor in Dow, and 

10 there's a lot of facts to Dow Corning that I don't have 

11 in front of me, because I just have the opinion, and I 

12 don't have time to go try to figure out that whole 

13 case. When it says that parties who choose not to 

14 settle to recover in full, you're saying that that's 

15 referring to going to the litigation fund, for example, 

16 as opposed to the other fund? 

17 MR. KAHN: Correct. If you look at Dow 3, 

18 the remand, what was at issue in looking at that 

19 factor, when the Court did its analysis, was expert 

20 testimony as to whether the net present value of the 

21 amounts being put into the litigation fund, were 

22 sufficient to cover --

23 

24 

THE COURT: 

MR. KAHN: 

I see. 

people who sued, who they 

25 thought would opt out of the settlement fund and then 
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1 go after it. 

2 

3 helpful. 

THE COURT: Okay, I see. All right. 

It's a little different than my 

4 understanding. 

MR. KAHN: Yeah. 

That's 

5 

6 THE COURT: But I appreciate that that could 

7 be the case. 

8 MR. KAHN: No problem. But, you know, that's 

9 our view of our ability to meet the Dow Corning 

10 standard, and we think we'll be able to prove that to 

11 Your Honor with the benefit of a factual record at 

12 confirmation. 

13 But I just want to take a step back here, and 

14 Mr. Alberino covered a lot of this already. So I'll be 

15 quick, and then we can move on to other people who are 

16 probably more eloquent than I am. 

17 It's actually hard to imagine the case where 

18 the release of claims could have a better impact on the 

19 Debtors and the administration of their estates, or 

20 where more unusual circumstances exist. From the 

21 outset, the first day we were here in court, this 

22 entire case has been about the relationship between the 

23 Debtors and our non-Debtor affiliates. 

24 The centerpiece of this case has been claims 

25 and causes of action between and among the Debtors and 
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1 the non-Debtor affiliates. There is no reorganization 

2 without the deal with FE. It was undoubtedly critical, 

3 and we will present evidence about this. Undoubtedly 

4 critical, that in exchange for the billions of dollars 

5 of value, FE would be granted third-party releases from 

6 claims and causes of action related to the Debtors', 

7 their businesses, their property and this 

8 reorganization. 

9 The Debtors quite literally, and Your Honor 

10 has a front-row seat to all of this, could not exist 

11 

12 

without the FE settlement. 

have our own IT systems. 

We could not. We don't 

We don't -- we could not 

13 exist without FE being on board, recapitalizing us in a 

14 way that allows us to reorganize. And in return we're 

15 requesting a release. 

16 This is not a settlement, and I'm sure 

17 everybody is going to get up here in response to this 

18 and say they're trying to manufacture jurisdiction. 

19 This is not a settlement meant to manufacture 

20 

21 

jurisdiction. This is a settlement meant to 

manufacture reorganization. This reorganization does 

22 not happen without out this deal. 

23 

24 

And just I don't want to go down any other 

rabbit holes. We can respond, but what's really at 

25 issue here when it comes to the environmental liability 
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1 bogeyman that everybody seems to be talking about here, 

2 but nobody can identify, is an objection to the 

3 feasibility of our plan. We're the current 

4 owner/operator of these facilities. These are our 

5 obligations. We have the obligation to continue to 

6 meet all of our environmental standards, the consent 

7 decrees that are all riding through under the plan. 

8 We've added language -- makes that very clear, all 

9 these obligations of the Debtors not being released or 

10 discharged under the plan. 

11 And if the argument is we're worried about 

12 your ability to actually stand up to these obligations, 

13 we think you're low-balling the estimates of what the 

14 obligations are, we think your projections -- I think 

15 the OCC in a footnote said "a hockey stick fantasy." 

16 Okay. Object to feasibility. We'll have that trial. 

17 THE COURT: Okay. I agree with that 

18 characterization that those issues are not for today, 

19 okay, but I think where I'm hung up is that it seems to 

20 be, and I in my mind am drawing these driver -- trying 

21 to define what's in our what's out. It seems to me 

22 that this case is a little different than many of these 

23 other cases that are being discussed, and I don't know 

24 all the details. I hardly know any details of Akron 

25 Thermal or I sort of understand Detroit, but I don't 
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1 understand exactly the Michigan obligations for the 

2 Detroit pensions, okay is that there may be other 

3 parties who are liable on certain things. 

4 And I want to stay way from the derivative, 

5 because after reading all the briefs, I agree that the 

6 derivative and direct just is too confusing. I think 

7 that's kind of unworkable. But here we have a 

8 situation where I think everybody -- everybody 

9 understood that many of these facilities, the nuclear 

10 plants, the coal plants, were at one time owned by FEC 

11 

12 

13 

14 

or its corporate predecessors. 

They were owned by them. 

They were built by 

They were operated by them. 

them. Stuff happened. Don't know what that stuff is. 

Maybe no one in the room knows either. There may be 

15 some claims that exist but are not known yet, that are 

16 -- for which only the non-Debtors are responsible. 

17 I realize that the Debtors now own them, and 

18 so there's -- they maybe are in the front-row seat, and 

19 that are responsible too in that sense, but they didn't 

20 cause it. Let's put it that way. And I'm sure there 

21 are other claims that we don't know about that do 

22 exist, that were caused by FES after it took title, 

23 after it started operating the plants. 

24 But that first set, I'm bothered by. And 

25 bothered by the idea that a claim that might only lie 
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1 against FEC, that gets released and that the 

2 justification for it is well, we're making the 

3 reorganization happen. I'm not sure this rubric fits 

4 that, and I'm a little without some sort of -- without 

5 a little more negotiation, you know, to establish that 

6 these claims are adequately covered. 

7 

8 

MR. KAHN: So it's -- I think it's more than 

-- it's not about a negotiation. It's about 

9 understanding the facts. And I don't know what these 

10 claims are that they think exist that aren't also our 

11 

12 

13 

14 

liabilities. I understand that there's a distinction -

THE COURT: Well, okay. 

MR. KAHN: -- that somebody could go after FE 

15 for certain things. 

16 THE COURT: The distinction I was trying to 

17 draw is that my vague understanding is that there was 

18 some investors and partners, a level or two, that owned 

19 Akron Thermal? But I don't know that whatever the 

20 physical plant was, was at one time owned by them and 

21 then spun off to a separate unit. I'm sure under state 

22 law Michigan created the City of Detroit, but in 

23 

24 

general I don't 

about this, but 

and I really don't know anything 

and there are people in the room who 

25 know way more than I do, but I don't know what 
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1 responsibility Michigan had for certain pensions. They 

2 may have been guarantors or standing behind them under 

3 some law, but they weren't the primary employees 

4 they are employers of these people and then fawned them 

5 off on the City of Detroit. So, you know, and then --

6 you know, tagged, you're it. 

7 These other -- Dow Corning, I realize that 

8 Dow Corning was some sort of joint venture of Dow and 

9 Corning, and they may have had some liability, but they 

10 -- the actual -- the breast implant claims that existed 

11 were in the first instance Dow Corning's obligations. 

12 The difference I see here is that we have not 

13 incidental operations, nuclear power plants, coal power 

14 plants, landfills that were owned and operated by this 

15 predecessor, by this non-Debtor third party, spun them 

16 off into a separate entity, and now years later wants a 

17 complete release from that, including claims that may 

18 have arisen when they owned and operated. And it seems 

19 that that's different than all those other cases. 

20 

21 

22 

MR. KAHN: I'll respond to it in two ways. 

THE COURT: Okay. 

MR. KAHN: One, all those liabilities, even 

23 if they happened back in 1989 

24 

25 

THE COURT: And I realize it could 

potentially ultimately be zero. I realize --
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1 MR. KAHN: Well, not only could it be zero, 

2 but they are the Debtor's liabilities now, and they 

3 have been since 2005 for most of our plants. Maybe 

4 2015, for Hatfield, couple weeks ago for Pleasants, but 

5 the point is these are the Debtors' liabilities now. 

6 So I think it's distinguishable from just saying this 

7 is a complete -- let's take -- again, I don't want to 

8 get into subject matter jurisdiction, but let's just 

9 take the example that I'm sure the DOJ is going to 

10 raise with Manville, right. And insure, trying to get 

11 out of a release for its entirely separate on 

12 malfeasance under state and common law claims for 

13 insurance laws. Right. Having nothing to do with the 

14 Manville insurance policies or the Debtors' actions. 

15 Those are obligations that would never be 

16 

17 

obligations of the Debtors. These are --

THE COURT: Is that like some kind of bad 

18 faith of a claim or something? 

19 MR. KAHN: I think it was a duty to report 

20 that they knew about, asbestos liability, from --

21 

22 

THE COURT: Okay. 

MR. KAHN: -- ages ago, when they started 

23 dealing with claims that were being made on Manville. 

24 But again, all these liabilities are the Debtors' 

25 liabilities now. And if we can demonstrate that we are 
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1 in a position to address those liabilities going 

2 forward, then there are no claims against FE, and 

3 again, if the objection here is that we're not 

4 presenting a feasible plan, we can have that fight at 

5 confirmation. 

6 But I'll also say, instead of going down the 

7 rabbit hole of trying to figure out what the one claim 

8 is that would fall outside the Venn Diagram, that 

9 that's not the issue before Your Honor today. And the 

10 issue before Your Honor today is are these facially 

11 impermissible, and they're not. And if with the 

12 benefit of a record, Your Honor finds that they've 

13 found a claim after doing a bunch of discovery that had 

14 nothing to do with the Debtors and would still somehow 

15 be released, Your Honor can tell us that that was 

16 impermissible at confirmation. 

17 THE COURT: All right. May there be claims -

18 - is it possible -- is there a spot on the Venn Diagram 

19 for claims that FirstEnergy Corp or other non-Debtor 

20 affiliates could be responsible for, for which FES and 

21 the Debtor affiliates are not responsible for, that in 

22 other words, it happened before FirstEnergy Solutions 

23 owned or operated a facility, and that -- and that 

24 claim against FEC, if it in fact exists, is only 

25 against FEC or the other non-Debtors and is not against 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

45 

ED_013364A_00001119-00045 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 FES, because of the circumstances? 

2 MR. KAHN: I am not aware of one, Your Honor, 

3 sitting here, but again, I don't think that's the 

4 question for Your Honor today. 

5 

6 

7 

8 it. 

9 

THE COURT: I understand. 

MR. KAHN: I understand. 

THE COURT: I'm trying to get my arms around 

MR. KAHN: And I'm sorry, I don't mean to be 

10 dismissive, Your Honor. 

11 THE COURT: No, no, no, it's fine. Is it 

12 because under environmental law your argument is that 

13 once you own it, you own all the problems, along with 

14 all prior owners; is that the 

MR. KAHN: Correct. 

THE COURT: Okay. All right. Let's talk 

15 

16 

17 about Factors 4 and 5 a little bit. Impact to class, 

18 overwhelmingly approving. What class is the EPA and 

19 the State and Federal EPA and the NRC, what class are 

2 0 they in? 

21 

22 

23 

24 claims. 

25 

MR. KAHN: They're not in a class. 

THE COURT: They're not in a class? 

MR. KAHN: They also don't necessarily have 

THE COURT: Right. 
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1 MR. KAHN: And if they're found to not have 

2 claims, they're actually not subject to the release. 

3 Now, again, they want to say okay, then just carve us 

4 out. Well, that's not what's going to happen here, 

5 Your Honor, but the --

6 

7 

8 

thinking. 

THE COURT: That's kind of what I was 

There's no big deal -- why are we all here? 

MR. KAHN: Mr. Alberino reminds me that they 

9 actually, at least the EPA --

10 THE COURT: There's a few -- without 

11 diminishing them, there's a few -- de minimis is the 

12 wrong word, but there's a few identifiable claims. 

13 There was a spill at some landfill somewhere that I 

14 think one of the states might have a judgment on or a 

15 

16 

17 

fine. There's --

MR. KAHN: Civil penalties, yeah. 

THE COURT: Some concrete monetary claims 

18 that perhaps have been -- I assume have been filed. 

19 

20 

MR. KAHN: Correct. 

THE COURT: But I'm trying to get at the 

21 claims that you were thinking about, which is the ones 

22 I was thinking about, the unknown claims, the claims 

23 that haven't been filed, that can't be filed, other 

24 than a, you know, kind of a holding there is some 

25 kind of protective claim that was filed. 
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1 

2 

MR. KAHN: Right. 

THE COURT: What do we do with that? How can 

3 it be that one of the factors for approving the release 

4 is that the impacted class overwhelmingly approves, and 

5 yet they're not in a class, and they don't have a claim 

6 to vote? We're never going to know, other than them 

7 just standing here or maybe at confirmation, stomping 

8 their feet and saying no, no, no, we object. In which 

9 case they're not overwhelmingly approving. It doesn't 

10 strike me like they're overwhelmingly approving. 

11 That's not what it feels like. What do I do with that 

12 factor? Just disregard it? 

13 MR. KAHN: I'll respond to it, and the answer 

14 -- you can just disregard it, Your Honor. Again, that 

15 was what the holding was in Akron Thermal. 

16 

17 

THE COURT: Yeah. 

MR. KAHN: That when you're talking about 

18 future unknown claims, you don't have to look to that 

19 factor. And frankly, I just keep going back to here, 

20 there are obligations to the EPA, and to the state 

21 environmental agencies, are riding through the plan. 

22 They are not being impaired. They will, assuming that 

23 our plan is feasible, their obligations will be dealt 

24 with in full. 

25 THE COURT: Okay. So it's clear -- I don't 
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1 want to belabor this. I mean, because I think you've 

2 been very direct and I appreciate that. You know, they 

3 

4 

don't have claims. They're not -- there's not going to 

be any ballots. There's not some special class of, you 

5 know, unknown future environmental -- you know, 

6 unliquidated claims that will get a special ballot. 

7 That doesn't exist; right? 

8 MR. KAHN: If there are actual claims, there 

9 will be ballots, but if there's no claims, there will 

1 O be --

11 

12 claims --

13 

14 

THE COURT: If they actually filed monetary 

MR. KAHN: Correct. 

THE COURT: -- that have been liquidated to 

15 some sort, they get ballots for that, and they'll be 

16 unsecured claims of some stripe, but I don't know 

17 

18 

19 kind of 

20 

21 

22 

23 

MR. KAHN: Let's --

THE COURT: -- all different classes that I 

MR. KAHN: I can give you a concrete example. 

THE COURT: Yeah. 

MR. KAHN: Pennsylvania Department of 

24 Environmental Protection has asserted a few thousand 

25 dollars, I think. I want to say six or seven thousand 
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1 dollars worth of civil penalty claims pre-petition, 

2 again FirstEnergy Generation. Those will be treated in 

3 a class like FirstEnergy Generation only funds. 

4 THE COURT: Okay. There was argument made in 

5 one of the many briefs -- and it may have been one of 

6 the original briefs and it may not have the 

7 supplemental round, but I don't know who wrote it, but 

8 the argument was well, these are unsecured claims and 

9 you know, we're going to show you at confirmation 

10 unsecured claim Unsecured Creditors love this plan. 

11 They've all signed off on it, the members of the RSA, 

12 they're the bondholders, and that bondholders, and 

13 they've all overwhelming, they approve it. And when I 

14 read that I'm thinking, they're not the ones who have 

15 the claims that are affected. So that's a little bit 

16 of a -- kind of a shell game, and a little bit of a --

17 

18 

19 

20 

MR. KAHN: To the --

THE COURT: It's deceptive. I don't think 

maybe I'm wrong. I don't think was what Dow Corning 

meant. I mean, I don't think Dow Corning meant if all 

21 the bondholders that we have sign off on this plan 

22 overwhelmingly, that that's good enough. I think what 

23 it meant was the class of personal injury Claimants, if 

24 they signed off on it overwhelmingly, then that would 

25 check that box. 
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1 

2 

MR. KAHN: I want to separate out a couple 

things here. There's the RSA parties, a large number 

3 of which actually also signed up to the FE settlement 

4 and release claims there. So with those, I agree with 

5 you. 

6 But every Unsecured Creditor who is -- every 

7 Unsecured Creditor, period, is being deemed to give 

8 these releases, and to the extent they had claims 

9 against FE, including claims that were -- if these did 

10 exist, non-derivative claims of the Debtors against FE 

11 for their -- like for all the things that were settled 

12 in the parent settlement, then those would be released 

13 too. And they -- and let's see how the voting comes 

14 out, Your Honor. Again, it's hard to have this 

15 discussion in a vacuum, when we don't have a voting 

16 tabulation declaration at confirmation. And perhaps I 

17 could show you that every single class of Unsecured 

18 Creditors, whether they signed up to the RSA or not, 

19 whether they're deemed to give the party releases under 

20 the FE settlement, have overwhelmingly approved of the 

21 plan. 

22 THE COURT: Okay. And the mechanics to pay, 

23 how would you analyze that in the context of this case? 

24 MR. KAHN: The plans provides for the ongoing 

25 satisfaction of all environmental obligations. We have 
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1 a feasible, well-capitalized Debtor coming out of 

2 bankruptcy, ready to meet all of its obligations. They 

3 will be paid in full. Again, they want -- the 

4 objecting parties want to object to the feasibility of 

5 our plan, they can do so, serve discovery, we'll 

6 address that, and we can have an evidentiary hearing on 

7 the feasibility of the plan. 

8 THE COURT: All right. Anything else at this 

9 point? 

10 MR. KAHN: I will reserve time to respond to 

11 any other 

12 

13 

14 

15 

16 

THE COURT: 

MR. KAHN: 

THE COURT: 

MR. KAHN: 

THE COURT: 

Sure, absolutely. 

-- arguments that are made. 

That's fine. 

Thank you, Your Honor. 

Are you. Your suggestion was 

17 that I hear from other parties in support. I guess 

18 maybe --

19 MR. KAHN: Mostly FE Corp. 

20 THE COURT: Yeah, let's -- I mean, there are 

21 a lot of supporting briefs on both sides' joinders. I 

22 don't need to hear from every single party on this, but 

23 I would like to hear from the corporate parent. 

24 

25 

MR. WEARSCH: Thank you, Your Honor. Tom 

Wearsch from Jones Day for FirstEnergy Corp. Similar 
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1 to Mr. Kahn, I will basically just delete most of the 

2 outline that I had here and just reserve my ability to 

3 come back and argue some of the jurisdictional 

4 

5 

THE COURT: Jurisdictional --

MR. WEARSCH: issues, should they be 

6 brought up subsequently. 

7 I think the, you know, the biggest issue that 

8 we think is important today and the biggest thing that 

9 we heard Your Honor say, is that this really is a 

10 question of law today. We don't have facts in front of 

11 us, and we really are focused on what does Dow say. 

12 Nothing else matters, just Dow itself, you know, in 

13 this instance. 

14 Our issue here, when going from 

15 jurisdictional issues to looking at a standard under 

16 Dow, is that the standard is not here are seven factors 

17 and they all need to be met. The standard is are there 

18 unusual circumstances, period. That is what the Court 

19 has to look at. The standards -- the standard 

20 ultimately is what was approved by the Sixth Circuit. 

21 It's ultimately what was relied upon and what we're 

22 referring to as Dow 3, for the Court to approve their 

23 releases, which are analogous to the releases that 

24 we're seeking today, release -- while there's a 

25 difference between environmental liabilities and 
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1 product liability type claims, you know, under the 

2 theories of law that they come under, they really are 

3 the nature of the releases are very similar there. You 

4 know, whether you're looking at derivative independent, 

5 if you actually work your way through the Dow releases 

6 that were ultimately approved, the exact type of claims 

7 that Second Circuit had a problem with in Manville, 

8 were actually released by the Court in Dow, claims 

9 against insurers for their own malpractice, if you 

10 actually walk I'm sorry, with their own malfeasance, 

11 were actually released under those, you know, under 

12 those provisions. 

13 So the Sixth Circuit really has set a very 

14 different standard than other circuits and other 

15 circuits that are relied upon by the objectors. 

16 

17 

Coming back to the factors, Your Honor, those 

factors are not the standard. They are merely factors 

18 that the Court should look at in helping it assess 

19 whether or not unusual circumstances exist. And lower 

20 courts looking at that have -- looking at the standard 

21 of unusual circumstances, have said to themselves, we 

22 can look at all of these factors and look in the fact 

23 and circumstances in our case, based on a full record 

24 in front of the Court, to determine whether or not 

25 these factors all need to be met, are applicable, some 
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1 of them, you know, don't make sense here, the weighing 

2 ultimately -- ultimately weighs in favor of granting 

3 the non-consensual third-party releases, and that 

4 really brings us back to what should be the key focus 

5 today. 

6 Today's hearing really is more like a motion 

7 for summary judgment. The Court I think properly, you 

8 know, set the standard in your -- at the hearing of 

9 whether or not -- the last hearing -- whether or not 

10 the possibility of facts exist where we could meet 

11 unusual circumstances. No facts are before the Court 

12 today. This is not -- this is not a trial. There's 

13 not a factual record. And I don't think anything has 

14 been put in front of the Court that proves 

15 dispositively that there's no possibility that facts 

16 can be put before the Court to meet the unusual 

17 circumstances standard. 

18 What's almost being asked with the direction 

19 that this is going is that FES be required to prove a 

20 negative, which is logically almost impossible. We are 

21 not presented by a list of known claims. We are left 

22 to guess in hypotheticals and FES is required to try to 

23 prove an impossible or try to prove a negative 

24 without the benefit of specific facts. And that's the 

25 reason why absolutely positively we believe that a full 
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1 record is required, the type of record that you have at 

2 confirmation, in order for Your Honor to truly consider 

3 whether or not unusual circumstances exist. 

4 

5 

THE COURT: So what I had been thinking was 

things like, for example, the fourth factor. If I was 

6 -- maybe unfairly stuck on the idea that the impacted 

7 classes had to vote overwhelmingly to approve the plan, 

8 how could I ever do that if they don't get to vote? 

9 Okay. 

10 

11 

12 

13 

Now, don't respond. Let me just -- I've got 

a point here. Your argument now, one of your 

arguments, is it's not just the seven factors. I think 

-- it's unusual circumstances. That's the standard, 

14 and that, if I understand you correctly, you're saying 

15 that Dow Corning, the Sixth Circuit opinion, said look, 

16 if these set of factors are met, it's unusual 

17 circumstances. They then designed the factors that 

18 were relevant to that case, a mass tort situation, 

19 ongoing litigation, and so they created them -- they 

20 created factors that made sense in that case, and 

21 you're saying this is a different case. You know, it's 

22 an important case, it's a big case, it's a challenging 

23 case, it's just different. 

24 If that's true, does it mean that in addition 

25 to some of these factors perhaps falling out, that 
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1 there could be another factor or two that will become 

2 apparent when we have a full record, as to what is 

3 relevant here in this case, as to what is a -- whether 

4 this is a situation involved unusual circumstances, so 

5 maybe one, two and three from Dow Corning apply, and 

6 also, of course, number seven, because we have to have 

7 a factual record, but maybe a different four and a 

8 different six might come into play, that we don't even 

9 know about yet? Is that possible? 

10 

11 

12 

13 

14 

15 

notice. 

16 here. 

MR. WEARSCH: Two things. 

THE COURT: Yeah. 

MR. WEARSCH: First and foremost --

THE COURT: There's always two things, I 

I always used to go for three, but two is 

MR. WEARSCH: Two, we're trying to be short 

17 First, there's no factual record before the 

18 Court. I don't think we can sit here today and say 

19 that there is no possibility that the seven factors can 

20 be met. You have no evidence in front of you. So I 

21 don't think you can out -- you can completely rule that 

22 possibility out, first and foremost. 

23 Second, the Circuit Court in Dow was very 

24 clear that in getting to the unusual circumstances, 

25 building itself up of how it's getting there, 
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1 ultimately you start with 1123 (b) (6). You wrap in 105. 

2 The Circuit specifically states a broad discretion that 

3 Bankruptcy Courts have in implementing the terms of the 

4 plans and reordering Debtor/Creditor relations. 

5 Ultimately the factors are gleaned from other 

6 circuits and what the Sixth Circuit saw in other 

7 opinions, and because though of the earlier predicate 

8 of equitable powers that the Court goes through, there 

9 could be a circumstance in which Your Honor, you know, 

10 may sit in this case and determine that there's another 

11 factor that weighs, you know, in favor or against the 

12 factors, or sorry, the standard -- reaching the 

13 standard of unusual circumstances. 

14 THE COURT: Yeah. Okay. The -- you work for 

15 the Debtor, so this is an unfair question, but 

16 somewhere in the briefs -- I think it was FERC actually 

17 raised argument about Rule 3016, I think (c), which 

18 rule relates to injunctions under a plan, and it 

19 provides that if a plan provides for an injunction 

20 against conduct not otherwise enjoined under the Code, 

21 the plan disclosure statement shall describe in 

22 specific and conspicuous language, bold, italics, 

23 underlined, all acts to be enjoined and the identity of 

24 entities that would be subject to that injunction. 

25 Now, we have language and it's bold, I 
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1 believe. I think it's italics. It's not underlined, 

2 but that would be too much. But there's a lot of bold. 

3 You know, when I was in law school I was shopping for 

4 law books one time, and I was actually looking at used 

5 books, and that was a bad idea, but I remember finding 

6 

7 

one contracts book. I almost bought it just because of 

this. It was heavily highlighted. I mean, it was 

8 crazy highlighted, and I found two sets of facing pages 

9 where every single line on the entire page was 

10 highlighted, and I thought this is magnificent, I need 

11 to save it. Nothing was highlighted, because 

12 everything was highlighted. So this is a problem with 

13 conspicuous language and everything is bold faced, and 

14 all that. 

15 With respect to -- and I'm sure your position 

16 will be that what is currently there is clear enough 

17 but isn't it possible that highlighting in a different 

18 way, maybe in less legalese terms, you know, the fact 

19 that the corporate parent used to own all these 

20 facilities, you know, among everything else, and 

21 without limiting the release language that all the 

22 lawyers are going to have to figure out some day, you 

23 know, this means the following: FE Corp and its non-

24 Debtor affiliates, they're going to be released 

25 completely with respect to Davis-Besse and Perry and 
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1 Beaver Valley -- I know you're probably going to hope 

2 that I remember all of them, but I don't know. You 

3 know, Pleasants. 

4 That's what this means. For those of you who 

5 are not lawyers and are not, you know, experts at this, 

6 that's what this means, because it is what it means; 

7 right? I mean, that's your whole point, and the 

8 Debtors' point. Why shouldn't that sort of a 

9 disclosure be in there? And do you have any reason why 

10 it shouldn't be in there? 

11 MR. WEARSCH: Sure. Let me just start by 

12 saying we are open to reasonable modifications to the 

13 disclosure statement that, you know, get us to 

14 confirmation, absolutely, positively. All that being 

15 said, I'm worried that the argument proves too much. 

16 Why would you -- if it's the purpose of the disclosure 

17 statement is to provide adequate information on all 

18 provisions of the plan, that means that each of the 

19 Debtors own releases for the Debtor release parties, 

20 the Committee, other members that you -- that means we 

21 would have to add a similar proviso explaining exactly 

22 what those terms do. 

23 So I think it could be unwieldy and frankly 

24 more confusing, potentially for Claimants, if you --

25 you know, if you follow that through. 
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1 

2 

THE COURT: It could be. I mean, more words 

is potentially a bad thing. I understand. And I 

3 haven't heard from Ms. Patton yet about her comments 

4 about the other release or so my thought on this was 

5 we're focused on this, you know, there's all this 

6 objection on the FE non-Debtor party releases. If 

7 that's the hot spot, why don't we just explain that? 

8 It doesn't have to -- everything else. Maybe the other 

9 ones have issues too, so maybe it would lead to that 

10 problem. But okay, I understand your point. 

11 

12 

13 

Anything else in response to that? 

MR. WEARSCH: Uh 

THE COURT: Sorry to hit you with -- it 

14 probably really was a question for Mr. Alberino, but 

15 you were there and it popped into my head, and I 

16 

17 

MR. WEARSCH: Happy to answer. 

THE COURT: Okay. Anything further, I guess, 

18 from you and your client? 

19 MR. WEARSCH: I guess the only further 

20 comment we would make before sitting down and letting 

21 other parties have their chance up here is the concerns 

22 that Your Honor seems to have about non-claim holders 

23 being enjoined under our plan. I think that ultimately 

24 comes back to the identity clause. 

25 Our releases, the releases that were 
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1 negotiated here, only apply to holders of claims, so to 

2 the extent holders of claims should be classified into 

3 a voting class, if you hold a claim 

4 THE COURT: Okay, but that's not necessarily 

5 true because I think because as was discovered --

6 I'm pretty sure in your brief, but maybe more -- the 

7 definition of claim in bankruptcy is very, very broad; 

8 right? And so anybody that has a potential claim that 

9 arose pre-petition, even though it hasn't been 

10 liquidated or identified or might be contingent, that's 

11 a claim. So but those sorts of Creditors with those 

12 sort of claims probably don't have a proof of claim, 

13 because they can't articu -- at least not a liquidated 

14 proof of claim or even a more specific proof of claim. 

15 

16 

It's kind of hard to articulate. They won't be in a 

class. They're not going to be voting. 

17 So there is space here for a holder of a 

18 claim that will be released that will not be in a class 

19 and voting on the plan. Isn't that right? Or is this 

20 release limited only to the ones that are really 

21 classified and are voting, in which case I'd like to 

22 know that? 

23 MR. WEARSCH: I'd probably defer back to the 

24 Debtor on that specific question, but I do believe that 

25 there would be a process for a holder of a claim that's 
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1 unliquidated, there would always be -- you could always 

2 move to have your claim estimated. I mean, there is a 

3 way to vote on plans. 

4 

5 

6 

7 

THE COURT: Right. 

MR. WEARSCH: Even if you have a -

THE COURT: Yeah. 

MR. WEARSCH: -- unknown -- unknown in amount 

8 claim, a claim that's unliquidated, claim that's 

9 contingent, the bankruptcy rules specifically provide 

10 for the ability to have that estimated and vote on the 

11 plan. 

12 THE COURT: Okay, but that hasn't been done 

13 yet. Maybe that's a mistake. Maybe that's something 

14 we should do. I'm not sure, but okay. All right. 

15 Thank you, sir. Any follow-up from the Debtor before I 

16 go to the other parties who want to speak here? Any 

17 follow-up from the Debtor about some of these comments 

18 that I just had with -- on this point. All right. At 

19 this point, Mr. Tenenbaum, should we hear from you? 

20 MR. TENENBAUM: Your Honor, Mr. McDaniel will 

21 take the primary lead on this. 

22 

23 

24 

25 

THE COURT: Fine. 

MR. TENENBAUM: I'll go on as necessary. 

THE COURT: Very good. 

MR. MCDANIEL: Good morning, Your Honor. 
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1 

2 

THE COURT: Good morning. 

MR. McDANIEL: Nick McDaniel for the United 

3 States on behalf of EPA and NRC. 

4 So at this point there's been a fair amount 

5 of briefing back and forth about this FE non-Debtor 

6 release issue. And as you know, our argument has been 

7 that the Court should not approve the disclosure 

8 statement at this stage, because of the over-broad FE 

9 non-Debtor releases of independent liabilities, make 

10 the plan patently unconfirmable. And we think that the 

11 FE non-Debtor releases are facially invalid, because 

12 the Debtors are unable to prove any set of facts that 

13 would make the releases lawful. And that, I think, is 

14 the question that Your Honor is trying to get at today. 

15 I actually believe all parties are on the 

16 same page in at least one respect, not very many 

17 respects, but on at least one. And that's that the FE 

18 non-Debtor releases have to clear two hurdles for them 

19 to be lawful. 

20 The first is that the Court has to have 

21 subject matter jurisdiction to grant the releases. And 

22 I know that the Debtors' argument and the Court hinted 

23 at this, that there may be core subject matter 

24 jurisdiction, in the context of a plan confirmation, 

25 but still there has to be subject matter jurisdiction, 
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1 whether it's core subject matter jurisdiction or 

2 related to subject matter jurisdiction. 

3 So that's the first hurdle. The second 

4 hurdle then is that the Court has to have authority 

5 under the Bankruptcy Code and under Sixth Circuit case 

6 law, and that's where the Dow Corning factors come in 

7 at that point. 

8 As we've explained in our briefs and as I 

9 want to talk about today, the Debtors aren't able to 

10 clear either one of these hurdles and the releases fail 

11 on their face. I know there's already been some 

12 discussion about core subject matter jurisdiction, and 

13 the Debtors --

14 THE COURT: Well, it just seems -- it just 

15 seems to me that Dow Corning seems to suggest that 

16 there is jurisdiction for this, core jurisdiction, in 

17 the context of plan confirmation, and Greektown sort of 

18 supports that by comparing it to a different situation. 

19 And maybe the Sixth Circuit is wrong about that and 

20 maybe the other circuits that have a different view, 

21 maybe they're right, in kind of a law review way, maybe 

22 not. But I'm here. I'm stuck. I'm stuck here in the 

23 Sixth Circuit and I'm, you know, I follow that law. 

24 So with those opinions in place, is there 

25 really any way to put those arguments through the 
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1 rubric of lacking jurisdiction? 

2 

3 

4 

MR. McDANIEL: Yes, Your Honor. And so -

THE COURT: Okay. 

MR. McDANIEL: respectfully I think Dow 

5 Corning does actually not address the core subject 

6 matter jurisdiction that we're talking about here. And 

7 I don't think it stands for the proposition that in the 

8 context of a plan confirmation, the Bankruptcy Court 

9 has unlimited core subject matter jurisdiction over 

10 anything and everything that's included in the plan. 

11 In fact, so we've been talking about Dow 

12 Corning 1, Dow Corning 2, Dow Corning 3, because it 

13 came up and down a number of times. 

14 

15 

THE COURT: Right. 

MR. McDANIEL: In the first time Dow Corning 

16 came up to the Sixth Circuit, the Sixth Circuit 

17 examined related to jurisdiction, and that was in the 

18 context of I think stays of other actions and venue 

19 transfer of certain claims of these product liability 

20 claims. 

21 And so the Court went through the related to 

22 jurisdiction analysis, and it found that there was 

23 related to jurisdiction over those third-party claims, 

24 and then the second time the Court came up or the case 

25 came up on appeal, in the plan confirmation stage, the 
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1 Court didn't address jurisdiction one way or the other, 

2 and certainly didn't claim that the Court had core 

3 subject matter jurisdiction over anything that might be 

4 included in the plan, including non-Debtor releases. 

5 So we think that Greektown, as well as the 

6 vast majority of other cases that have looked at this 

7 issue, which again Dow Corning didn't do -- Dow Corning 

8 didn't look at the issue of whether core subject matter 

9 jurisdiction was the hook for jurisdiction over the 

10 non-Debtor releases. 

11 The vast majority of the cases that have 

12 looked at that have determined that if the Court is 

13 determining matters between third parties, between non-

14 Debtor third parties, which is what we have here, 

15 between the FE non-Debtors and parties like the 

16 Governments, then the hook for jurisdiction has to be 

17 related to jurisdiction, that if you're going to 

18 adjudicate those matters, whether it's in the context 

19 of a plan confirmation, or a post-confirmation Bar 

20 order, or a settlement agreement prior to confirmation, 

21 the hook still needs to be related to jurisdiction. 

22 Because Dow Corning didn't address this and 

23 to our knowledge there isn't Sixth Circuit case law 

24 addressing this issue, we cited in particular to two 

25 other cases, Combustion Engineering, which is a Third 
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1 Circuit case, and the Manville case, which was 

2 mentioned earlier, which is a Second Circuit case. 

3 Most of those circuits are circuits that allow non-

4 Debtor releases, third-party non-Debtor releases. 

5 both of those cases are in the context of the plan 

6 confirmation. The Court was looking at non-Debtor 

And 

7 releases that were included as part of a plan, and the 

8 Courts had to examine jurisdiction in the context of 

9 related to jurisdiction, not -- the Courts didn't 

10 decide that there was core subject matter jurisdiction. 

11 If there was, there would be no reason to look at 

12 whether the Court had related to jurisdiction over the 

13 non-Debtor releases. 

14 THE COURT: All right. So now that you've 

15 framed those issues for me, how did they rule on that -

16 - on the jurisdictional issue, in the context of a plan 

17 confirmation? 

18 MR. McDANIEL: Sure. In both cases, the 

19 Courts concluded that they did not have jurisdiction, 

20 did not have subject matter jurisdiction, over at least 

21 some of the claims that were included in the non-Debtor 

22 releases. So what they decided is they looked at the 

23 scope of the release, what are the Venn Diagram, like 

24 you've been talking about, what are the types of claims 

25 that are going to be -- the types of causes of action. 
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1 We're using claims and there's Capital C claims and 

2 lower case C claims. 

3 

4 

5 better. 

THE COURT: Mm-hmm. 

MR. McDANIEL: So maybe cause of action is 

The types of causes of action that are 

6 extinguished by the non-Debtor release, and the Court 

7 determined that some of these causes of action will not 

8 have any effect on the bankruptcy estate and, 

9 therefore, those causes of action are outside the 

10 Court's subject matter jurisdiction and the Court can 

11 approve the non-Debtor release as part of a plan. 

12 THE COURT: So what I'm wondering though is 

13 isn't that sort of analysis, you know, whether a 

14 certain release should, you know, can be or cannot be 

15 in a plan, whether that analysis is discussed as 

16 jurisdiction and is it the Second Circuit and I think 

17 it's in the Third Circuit, and whether it's subsumed in 

18 the unusual circumstances factors, under Dow Corning in 

19 the Sixth Circuit, and that it's different -- it's 

20 different words, but it's the same sort of analysis. 

21 Is it right or is it not right that these sorts of 

22 causes of action are released or not released. I mean, 

23 to elect jurisdiction would be not being able to decide 

24 the issue. You know, and if the issue is should the 

25 release be included in a plan or not included in a 
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1 plan, I mean, I was thinking issues as being like 

2 coins, you know, they can flip. You can't have 

3 jurisdiction to one-half of the coin and not the other, 

4 you know, one side of the coin and not the other side. 

5 You can't have jurisdiction to day it's out but you 

6 don't have jurisdiction to say it's in. 

7 In other words, as you're sitting there 

8 dealing with a plan, Bankruptcy Court has jurisdiction 

9 over that process. And clearly the Bankruptcy Court in 

10 Johns Manville and the other case from the Third 

11 Circuit, could decide that those releases shouldn't be 

12 there. It made that decision, it had jurisdiction to 

13 decide no, they're out. Right? 

14 So are we just arguing about how we discuss 

15 things, not really -- not really talking about 

16 different things? 

17 MR. McDANIEL: I think we still are talking 

18 about different things. 

19 

20 

21 

22 

THE COURT: Okay. 

MR. McDANIEL: And let me --

THE COURT: Sure. 

MR. McDANIEL: give two points about that. 

23 First think about Greektown, I guess. So Greektown was 

24 a post-confirmation Bar order; right? The Court, of 

25 course, had recognized that there's jurisdiction to 
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1 determine whether it had jurisdiction. 

2 

3 

THE COURT: Yeah. 

MR. McDANIEL: So that same concept applies 

4 in the claim confirmation stage, right. 

5 

6 

THE COURT: Okay. 

MR. McDANIEL: The Court can look at the 

7 release and can make a decision about that, but it 

8 really is jurisdiction to determine whether 

9 jurisdiction exists; right? 

10 

11 

THE COURT: Okay, fair enough. 

MR. McDANIEL: The second point I would say, 

12 and this gets back to the Dow Corning factors, is that 

13 I think we would agree that there's overlap between the 

14 factors that Dow Corning is laying out for when a 

15 release is appropriate under Section 105(a), the 

16 Bankruptcy Code, but I don't think it's that 

17 jurisdiction analysis is completely subsumed into the 

18 Dow Corning analysis. I think the jurisdictional 

19 analysis is a separate analysis and it really gets back 

20 to, as I said, whether the third-party issues, third-

21 party matters are related to cases under Title 11, and 

22 the question for that is whether the causes of action 

23 that are covered by the release would have an effect on 

24 the bankruptcy estate, and I think we -- we disagree 

25 about whether core jurisdiction applies or whether a 
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1 related to jurisdiction applies, but if we're in the 

2 context of related to jurisdiction, we would all agree 

3 that the question is whether the causes of action that 

4 would be covered by the non-Debtor release would have 

5 an effect on the bankruptcy estate. 

6 THE COURT: All right. Those Courts that 

7 focus on the jurisdiction issue, Second Circuit, Third 

8 Circuit, other Circuits maybe, are they making those 

9 decisions at the disclosure statement hearing or at 

10 confirmation? 

11 MR. McDANIEL: Definitely Manville and 

12 Combustion Engineering are at the confirmation. 

13 

14 

15 

THE COURT: Okay. 

MR. McDANIEL: The plan confirmation stage. 

THE COURT: So I mean, what the other side 

16 would argue is that to determine whether there's 

17 related to jurisdiction for a certain claim or certain 

18 type of claim, certain Venn Diagram, you know, segment 

19 

20 

of the claims, might require some evidence. I mean, 

might require a record. What are your thoughts on 

21 that? I mean -- go ahead. 

22 

23 

MR. McDANIEL: I think in some cases that 

might be true, that it might require a record. I think 

24 here the scope of the FE non-Debtor release clearly 

25 extends to cover -- to cover these causes of action, 
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1 these type independent liabilities, of the parent, that 

2 the Governments have that would not have an effect on 

3 the bankruptcy estate. So I think in some cases it 

4 could be -- it could be messy enough or it could be 

5 determined related to jurisdiction, might be a 

6 difficult question. 

7 Here the scope of the -- there's just no --

8 there's no argument that it doesn't extend to the FE 

9 non-Debtors' independent liabilities from the time when 

10 they were the owners and operators. 

11 

12 

THE COURT: Right. 

MR. McDANIEL: Of the sites prior to the 

13 Debtors owning and operating them. 

14 THE COURT: What do you make of the argument 

15 that these are -- because they're environmental claims 

16 and you're representing the EPA, among other parties 

17 here, that once FES took over ownership and operation 

18 of the facilities, and I think they referred to 2005. 

19 That sounds about right to me. I know it's back more 

20 than ten years ago, probably less than 20 years ago 

21 that while they -- while FEC may have liability for 

22 whatever happened before that date, FES is now also 

23 liable in the context of these environmental statutes, 

24 CERCLA, RCRA, what have you? You know, owner, 

25 operator, everybody, everybody is included. 
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1 In that context does a claim that might lie 

2 against FEC from its days of operation, also be a claim 

3 against FES, and does that create -- whether it's 

4 related to jurisdiction or does that create an identity 

5 of interest? Does it create an impact on this Debtor 

6 and the reorganization plan, because a contribution 

7 claim might lie back against the Debtor, if it's not 

8 released? 

9 

10 

MR. McDANIEL: Right. 

THE COURT: I mean, part of my question is, 

11 is that an accurate, you know, that was suggested to me 

12 by the other lawyers. I wanted to know from a 

13 Government lawyer, whether that's generally true or at 

14 least plausible and what do I do with that, if that's 

15 true? 

16 MR. McDANIEL: My answer to that, Your Honor, 

17 is that there -- and I think we have a footnote in our 

18 latest filing that says this. There might be certain 

19 causes of action to where the extent of liability is 

20 completely overlapping and there would be contribution 

21 claims or indemnification claims, these other 

22 connections that would directly relate back to the 

23 Debtors, to where they might be related to 

24 jurisdiction, and I think we mentioned that in a 

25 footnote. 
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1 The problem is that this non-Debtor release 

2 is not limited to that, right? This non-Debtor release 

3 extends to any and all liabilities that the parents 

4 have, including these independent environmental 

5 liabilities from their time owning and operating the 

6 plants. 

7 THE COURT: What about the proposed -- the 

8 suggested limitation that it's only if you have a claim 

9 against the Debtor? So if there was a theoretical 

10 claim that the EPA or the NRC or somebody has against 

11 FEC for something that happened in 2001, and if you 

12 were able to show that that obligation has nothing to 

13 do with FES, that there's no contribution claim, 

14 there's nothing corresponding back to them, that you 

15 have no claim against FES for that? And this is all 

16 theoretical. No facts, no -- if it's true, do you 

17 think that this release would release that claim? Or 

18 would that claim, because you were not a Creditor of 

19 FES for purposes of that claim, would not be released? 

20 MR. McDANIEL: I know what the Debtors and 

21 the non-Debtors' answer would be to this question. 

22 THE COURT: What do you think -- go ahead, 

23 tell me that. You can tell me what they think and you 

24 guys can tell me what they think. Maybe 

25 MR. McDANIEL: So the reason I phrased it 
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1 that way is just because we might get to a point where 

2 we have to make those sorts of arguments. 

3 

4 Right. 

5 

THE COURT: Well, I know. I understand. 

MR. McDANIEL: But I think it's clear from 

6 the briefs filed by the Debtors and the non-Debtors 

7 that the way this gate-keeping function works is if you 

8 are considered to be a holder of a claim or interest 

9 against the Debtor, then the release applies to you 

10 with respect to anything, with respect to any causes of 

11 action that you might have. 

12 

13 

THE COURT: Okay. 

MR. McDANIEL: Whether or not it relates at 

14 all to what you might 

15 THE COURT: If you have one claim against 

16 FES, they overcharged you on your electric bill, and 

17 now everything else relates -- even though it's 

18 unrelated to that, that's your 

19 

20 

21 

MR. McDANIEL: 

THE COURT: 

MR. McDANIEL: 

I think that's 

interpretation? 

I think that's exactly what 

22 they've said it does, yes. 

23 

24 

THE COURT: Okay. 

MR. McDANIEL: And we don't -- it's hard to 

25 see a way around it in the language, I would say. 
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1 THE COURT: Okay. If counsel for FES and FEC 

2 could remember to respond to that at some point, I'll 

3 try to remember to ask you, but I'm curious about that. 

4 All right. 

5 MR. McDANIEL: And again, they sort of made a 

6 joke about this and it kind of is a joke, but if we 

7 weren't a holder of a claim or an interest, and we're 

8 not covered by this release, that might solve a lot of 

9 these problems. 

10 THE COURT: Yeah. Well, so -- I mean, this 

11 is the wrong time to bring it up, because they didn't 

12 fight it while they were up here, but in one of the 

13 supplemental briefs of the Debtors, Page 7 of what they 

14 

15 

16 

filed at Docket 2397, they said 

this out of context, but to the 

and maybe I have 

I'll read a 

sentence. "To the extent parties do not hold claims 

17 against the Debtor, including any Government units to 

18 which the Debtors solely owe ongoing performance 

19 obligations, rather than monetary obligations, such 

20 parties are not bound by the release." And I 

highlighted that. I even underlined that one. 21 

22 

23 

I'm wondering what that means and, you know, 

to the extent the parties do not hold claim, okay. I 

24 mean, this may be -- this may get to where you're 

25 saying if you hold one claim, a different claim could 
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1 be released. I'd like a little clarity on that. I'm 

2 not going to ask for clarity on the language until I 

3 understand the clarity of the fact of what is intended. 

4 I mean, maybe there's a path here that I didn't 

5 anticipate. Maybe not, I don't know. 

6 All right. I kind of hijacked your 

7 presentation. What else would you like to tell me 

8 about, sir? 

9 MR. McDANIEL: Let me take a look at my 

10 notes, Your Honor. 

11 

12 

13 

14 

THE COURT: Okay. 

MR. McDANIEL: I think we've talked enough 

about jurisdiction. I mean, I do want to encourage the 

Court to look at our briefing on this. I don't think 

15 Dow Corning stands for this broad principle that core 

16 or subject matter jurisdiction extends over anything in 

17 the context of a plan. So I would just ask the Court 

18 to take a look at our briefing on that. 

19 

20 

THE COURT: All right. 

MR. McDANIEL: But with that said, I can move 

21 on to what I described as the second hurdle, which is 

22 that even if we're not looking at jurisdiction, even if 

23 the Court decides either it has jurisdiction or the 

24 jurisdiction question is close enough that it doesn't 

25 want to decide it prior to plan confirmation, there's 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

78 

ED_013364A_00001119-00078 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 still this second hurdle, which is that the non-Debtor 

2 releases fail on their face, in that they're unable to 

3 meet the Dow Corning factors. 

4 So the Debtors have argued that they'll be 

5 able to prove that the factors were met at the plan 

6 confirmation stage, but I think we've laid this out 

7 pretty clearly in our briefs. There really is no set 

8 of facts that could be proven that would show that all 

9 the factors have been met, and that's the standard that 

10 the Court is looking at now, in trying to determine 

11 whether to fund the plan patently unconfirmable or not. 

12 There's no set of facts that could exist, that would 

13 show that the Dow Corning factors were met. 

14 So this has already been addressed a little 

bit. There's really two questions the Court has to 15 

16 decide in the Dow Corning factor context. The first is 

17 do all the factors have to be met, or can some of the 

18 factors be met but others not be met, and it still be 

19 acceptable under Dow Corning. 

20 And then the second is can the Debtors 

21 possibly show that all the Dow Corning factors have 

22 been met. 

23 So on this first point, the question of 

24 whether some factors can be met, other factors can't be 

25 met, and it's still acceptable under Dow Corning. This 
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1 is really impossible to square with the plain language 

2 that the Sixth Circuit used. Your Honor, you already 

3 

4 

pointed this out. I'll just quickly read it one more 

time. The Sixth Circuit said, "We hold that when the 

5 following seven factors are present, the Bankruptcy 

6 Court may enjoin a non-consenting Creditors' claims 

7 against a non-Debtor." So when the following seven 

8 factors are present, then the Bankruptcy Court may 

9 enjoin a non-consenting Creditor's claim against a 

10 third party. 

11 The Sixth Circuit is in the habit of laying 

12 out factors and tests and standards for the lower 

13 Courts to use. When it wants to make a balancing test, 

14 it does make a balancing test. It says the Court 

15 should consider the following factors, the Court should 

16 look at the totality of the circumstances, including 

17 these factors. 

18 

19 

THE COURT: Mm-hmm. 

MR. McDANIEL: And weigh the following 

20 factors and determine whether a non-Debtor release is 

21 

22 

appropriate. That's not what the Court did here. 

I would note also that the Court didn't say 

23 in this case we find that the following set of factors 

24 are present and, therefore, we're okay with this 

25 release. 
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1 

2 

THE COURT: Right. 

MR. McDANIEL: It says "when the following 

3 seven factors are present, then the Bankruptcy Court 

4 may enjoin a non-consenting Creditors' claims against a 

5 non-Debtor." So it doesn't seem to be limiting it in 

6 some way to --

7 

8 

THE COURT: 

in that a little bit. 

Right. I just want to press back 

First of all, I agree that it's 

9 not a balancing test, and if they had meant a balancing 

10 

11 

test of these factors, it would have said that. 

reading on it was exactly your reading on it. 

And my 

Mr. 

12 Wearsch made some interesting arguments about this, and 

13 it caused me to read this, you know, for the umpteenth 

14 time. 

15 And his focus is, look, it's unusual 

16 circumstances, you know, which means ordinarily no, 

17 but, you know, sometimes if it's unusual. And then 

18 they go on to say, the Sixth Circuit, in Dow Corning, 

19 goes on to say that we hold that when these seven 

20 factors apply, you know, it's unusual circumstances. 

21 And I guess it created an interesting argument is we 

22 might hold in another case that there's a different 

23 

24 

25 

nine or a different five. I never really focused on 

that before. I never thought about that possibility. 

And it's also true -- now, it's somewhat 
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1 apparent that some of these factors may be designed for 

2 the mass tort, you know, whether it's asbestos or other 

3 personal injury cases, where there's many lawsuits 

4 pending and there's processes in place, where these are 

5 tailored to, you know, address those peculiar 

6 circumstances, and that this circumstance is a little 

7 different than that. 

8 Is it possible that there are different 

9 factors that might relevant here, including factors 

10 that aren't even listed in Dow Corning, but that are 

11 relevant to, you know, a corporate parent that 

12 previously owned a nuclear power plant that had been 

13 spun off to a subsidiary? Is there room for your 

14 argument maybe after you develop a record to introduce 

15 additional factors that I should be considering that 

16 aren't even in front of me? Or should I just stick 

17 with these seven? 

18 MR. McDANIEL: I think Your Honor should 

19 stick with those seven. 

20 

21 

THE COURT: Okay. 

MR. McDANIEL: Other than maybe even more 

22 factors that the Court finds -- there may be even more 

23 factors that the Court finds are relevant, because I 

24 think the way -- I think that's exactly consistent with 

25 what the Sixth Circuit says here, when those seven 
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1 factors are relevant, the Court may do it. 

2 THE COURT: Right. 

3 MR. McDANIEL: There may be other factors 

4 that the Court needs to find. 

5 THE COURT: So playing devil's advocate, I 

6 mean, with the Debtor and with the corporate parent, 

7 and I said hey, how are these guys ever going to vote, 

8 how are you ever going to know they overwhelmingly 

9 support the plan? And I guess my response to you would 

10 be well, these sort of claims are never going to be 

11 voted. I mean, because of their nature. So is it fair 

12 to introduce that as a factor, where it makes it 

13 impossible to find unusual circumstance? Maybe it is. 

14 Maybe the fact that you can't do that makes it not 

15 unusual enough for the Sixth Circuit, or alternatively 

16 that these sort of concerns need to be expressed in 

17 slightly different ways, because it is a different sort 

18 of case, with different sort of claims. 

19 

20 

MR. McDANIEL: Mm-hmm. 

THE COURT: Not trivial claims, but very 

21 different sort of claims than the personal injury 

22 lawsuits where actuarial tables can tell you, well, 

23 listen, you know, of the hundred thousand claims, 

24 there's going to be 10,000 of these and 5,000 of those, 

25 we just don't know who it is. Here we have a different 
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1 situation, where we might be talking about claims in 

2 the dozens and they're all individually potentially 

3 much bigger, but they all could also be zero, so it's a 

4 much more higher variance. 

5 What do I do -- what do I do with that? 

6 Isn't it a little unfair to them to impose factors that 

7 were relevant to Dow Corning's facts to their facts? 

8 MR. McDANIEL: Well, so on a basic level on 

9 the known versus unknown claims, I think maybe Ms. 

10 Newell might have something to say about that, and so 

11 I'll defer to her, because her client's interests are a 

12 little bit different from ours. 

13 I guess a couple things, and then Your Honor 

14 can tell me if this is responding in a way that's 

15 helpful. 

16 One important point is that we do have known 

17 liabilities here, right. We do have FirstEnergy non-

18 Debtors who have owned and operated these power plants, 

19 landfills and impoundments for a number of years prior 

20 to the Debtors even existing. 

21 And so we do -- we do know that there are 

22 liabilities that are out there that are being released 

23 or that are proposed to be released under the non-

24 Debtor release. 

25 THE COURT: Are you -- oh, okay. 
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1 

2 say --

3 

MR. McDANIEL: So it's a little bit harder to 

THE COURT: What are you referring to? I 

4 mean, certain concrete identifiable claims that -- or -

5 

6 MR. McDANIEL: Well, again, we're having a 

7 little bit of difficulty maybe with lower case C claims 

8 and upper case C claims. 

9 

10 

11 of claim 

12 

13 

THE COURT: Okay. 

MR. McDANIEL: We have filed protective proof 

THE COURT: Yes. 

MR. McDANIEL: in this case. We have not 

14 filed anything beyond that. But we know that there 

15 exists environmental liabilities which give rise to 

16 causes of action that the United States would have 

17 against the FE non-Debtors. 

18 THE COURT: I mean, there's certainly ongoing 

19 obligations of the Debtor to maintain these facilities, 

20 right, because if they don't, something bad will 

21 happen, and they say that that's not being discharged, 

22 they're assuming those obligations going forward. Are 

23 you talking about that or are you talking about 

24 different sort of thing, that you know because of 

25 statistics that there are specific claims that you're 
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1 not sure what they are right now, but you know that 

2 they exist in terms of something being leached into the 

3 groundwater here or something being spilled into 

4 something else over there, but you're not sure where 

5 they are? 

6 

7 

MR. McDANIEL: Mm-hmm. 

THE COURT: Is that the sort of claims you're 

8 talking about? 

9 MR. McDANIEL: Well, the release covers both 

10 of those claims. 

11 

12 

THE COURT: Mm-hmm. 

MR. McDANIEL: What I would say here is that 

13 the types of liabilities I'm talking about, that we 

14 don't need a record to know about, are the types of 

15 remediation, contamination, closure liabilities, that 

16 the non-Debtors are independently liable for, because 

17 of their ownership and operation. 

18 THE COURT: As a back -- so outside of 

19 bankruptcy, as a backstop to the Debtors here? In 

20 other words, if the current owners don't do it, then 

21 you would look to the previous owners or previous 

22 operators? 

23 

24 work. 

25 

MR. McDANIEL: That's sometimes how it might 

THE COURT: Okay. 
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1 MR. McDANIEL: This is we're wading into so 

2 many areas of 

THE COURT: Yeah, I know. 3 

4 MR. McDANIEL: complicated law on this and 

5 we're getting into environmental remediation 

6 THE COURT: Is it safe to say that the 

7 Government has maximum flexibility in terms of who they 

8 go after, depending on who has the deep pocket, who has 

9 got the ability to --

10 MR. McDANIEL: I would say we would consider 

11 all of those --

12 

13 

14 

15 

THE COURT: Yeah. 

MR. McDANIEL: factors. 

THE COURT: Okay. 

MR. McDANIEL: Right, in deciding what causes 

16 of action we're bringing against liable parties. 

17 I'll just briefly -- we do this in our 

18 filing, so I'm not sure it's helpful for Your Honor, 

19 but if you have any questions, I can answer them. The 

20 Debtors cite to a handful of cases that say Dow Corning 

21 

22 

23 

is not an exhaustive list. There's not a list of 

prerequisites. It's just factors that should be 

considered. They're either cases from other circuits 

24 and other circuits are kind of picking and choosing the 

25 kind of standards that they want to follow, and they're 
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1 crafting their own standard, so that's not really 

2 relevant here. 

3 Or it's the City of Detroit case or the Akron 

4 Thermal case. City of Detroit case is a Chapter 9 

5 Municipal debt bankruptcy. The Court explicitly said 

6 Dow's application was awkward and uncertain in that 

7 context. I think that was the words they used, awkward 

8 and uncertain. 

9 

10 

THE COURT: Mm-hmm. 

MR. McDANIEL: Much different from here, 

11 where we have a Chapter 11 case, just like Dow Corning. 

12 And then Akron Thermal, we've already talked about 

13 this, unknown and known claims distinction. So I won't 

14 say any more about that. 

15 

16 Thermal. 

17 

18 

THE COURT: Well, let me ask you about Akron 

MR. McDANIEL: Okay. 

THE COURT: Was the argument that it was 

19 unknown claims involved there? 

20 

21 

MR. McDANIEL: Yes. 

THE COURT: And that's what we have here? 

22 MR. McDANIEL: I don't think that's what we 

23 have here, Your Honor. Well, so first of all we would 

24 say we don't even agree with the Court's conclusion 

25 that if you're only dealing with unknown claims, that 
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1 somehow some of the factors don't apply. We wouldn't 

2 agree with that. 

3 

4 

THE COURT: Okay. 

MR. McDANIEL: Ms. Newell might say more 

5 about that, but I think second also, we have -- we have 

6 known liabilities here and known causes of action that 

7 the Governments have against the FE non-Debtors, right. 

8 That's different than what Akron Thermal was talking 

9 about, where Akron Thermal had a release. The parties 

10 didn't really know what those claims might be, but it 

11 was a protective measure to release those claims and so 

12 factually speaking, the Court came to the conclusion 

13 again, we wouldn't agree but the Court decided well, 

14 that factor kind of doesn't make sense under the facts 

15 of this case, because we know the Government -- the FE 

16 non-Debtors have their own independent environmental 

17 liabilities, that makes Akron Thermal different. 

18 I would also point out that in Akron Thermal 

19 the non-Debtor release carved out EPA claims, and that 

20 was in a separate order prior to this plan confirmation 

21 

22 

order. I think that's something that 

THE COURT: Whose claims were being released? 

23 What sort of claims were being released there, if not 

24 the EPA? 

25 MR. McDANIEL: The sort of claims were third-
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1 party claims. My understanding is they were third-

2 party claims against -- in the context of a general 

3 partnership of non-Debtors that were related to the 

4 claims being released. 

5 THE COURT: Okay, but if not the EPA, was it 

6 some other regulatory agency, maybe a state or a local 

7 agency, or 

8 MR. McDANIEL: I don't think there were any 

9 issues of any other state or local agencies that were 

10 

11 

12 

13 

THE COURT: Okay. 

MR. McDANIEL: Did you know, Mr. Kahn? 

MR. KAHN: Your Honor, the City of Akron was 

14 being asked --

15 THE COURT: Okay. Good, okay. Environmental 

16 claims potentially? 

17 MR. KAHN: Your Honor, it didn't specify, any 

18 and all claims against Debtors, their general partners 

19 and affiliates that weren't partners. 

20 THE COURT: Okay. I mean, I should know but 

21 I have no idea. Was Akron Thermal generating 

22 electricity for the City? Were there claims like we 

23 have a contract to deliver all electricity to us, and 

24 then you defaulted because you stopped? That sort of 

25 claims? Which is a little different than -- probably 
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1 everybody else in this room that knows more about this 

2 case than I do. 

3 MR. WEARSCH: We were counsel for the 

4 Committee. 

5 

6 

THE COURT: Okay. 

MR. WEARSCH: The nature of the business was 

7 that there were steam pipes that run all underneath the 

8 City, and there was a generator at various municipal 

9 entities here. The Government entities partnered 

10 together, because they all took the benefit of the 

11 steam, and so it was steam generation that provides 

12 heat for all these buildings. 

13 THE COURT: Okay. So maybe the claims could 

14 be commercial in nature in the sense that you failed to 

15 deliver steam, in addition to environmental type claims 

16 where you damaged some 

17 

18 

MR. WEARSCH: 

THE COURT: 

It was the full gamut. 

Full gamut, okay. All right. 

19 Okay. All right. Enough about the facts of that case. 

20 Okay, all right. Where did we leave off? 

21 MR. McDANIEL: Well, I think we're nearing 

22 the end here, Your Honor. 

23 

24 

THE COURT: Okay. 

MR. McDANIEL: But let's -- I'd like to check 

25 through a few of these Dow Corning factors. 
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1 

2 

3 

THE COURT: Yeah, please. 

MR. McDANIEL: Because the question that, as 

you framed it, is correct. Is it possible is there 

4 any set of facts that could be established that would 

5 show that the Dow Corning factors have been met. 

6 Right. If there aren't any set of facts, the Debtors 

7 would be able to prove, then the release fails and the 

8 plan is patently unconfirmable and we need to address 

9 it now, rather than wait until plan confirmation. 

10 The first factor, we discussed these in our 

11 briefs, but -- and we focus on the most obviously 

12 lacking factors, but the first is that there's no 

13 identity of interest here between the Debtors and non-

14 Debtors. The identity of interest factor isn't looking 

15 at whether there's a corporate relationship or some 

16 sort of factual relationship between the Debtors and 

17 non-Debtors. The way Dow Corning describes the 

18 identity of interest factor is that there's an identity 

19 of interest between the Debtor and the third party, 

20 usually an indemnity relationship, such that a suit 

21 against the non-Debtor is in essence a suit against the 

22 Debtor or will deplete the assets of the estate. 

23 THE COURT: Well, isn't it possible that at 

24 least some of these claims and some component of the 

25 Venn Diagram, are like that in the sense that a claim 
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1 that is against FEC would also involve indemnity or a 

2 contribution claim against FES, because while FEC owned 

3 and operated a nuclear plant at some point in the past, 

4 it's been owned by FES now for 12 years or 17 years. 

5 My math is bad. And, therefore, a claim against one is 

6 or at least potentially a claim against the other, 

7 isn't that the identity of interest factor? Isn't that 

8 what that's about? 

9 MR. McDANIEL: I think this is similar to the 

10 jurisdictional analysis that we were talking about. 

11 

12 

THE COURT: Okay. 

MR. McDANIEL: It could be true as to some of 

13 the claims. 

14 

15 

16 

17 

18 

THE COURT: Okay. 

MR. McDANIEL: That are included in --

THE COURT: That's what I was wondering. 

MR. McDANIEL: in the non-Debtor release. 

THE COURT: So in your view there are some 

19 claims that at least in theory, where there is no 

20 identify of interest. 

21 MR. McDANIEL: Correct. Pleasants would be a 

22 good example, Your Honor. We've already mentioned 

23 Pleasants and you approved an order with that transfer. 

24 Pleasants prior to this bankruptcy was solely owned and 

25 operated by the FE non-Debtors, with no involvement by 
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1 the Debtors, no ownership or operation. 

2 So the release which on its face would cover 

3 claims against the parent or against the non-Debtor 

4 affiliate, AE Supply, would cover those sorts of 

5 claims, and there's no identify of interest between the 

6 FE non-Debtors and the Debtors as it relates to that. 

7 THE COURT: And in your view it wouldn't, if 

8 I hadn't approved that assumption or that transfer? 

9 MR. McDANIEL: Well, the hook is that the 

10 non-Debtor release applies to any causes of action 

11 related to the Debtors' properties; right? Pleasants 

12 wasn't a Debtors' property prior to it being 

13 transferred to the Debtors. So it kind of 

14 demonstrates, a little bit, I think, the way that 

15 separate individual liabilities and individual causes 

16 of action can kind of be bootstrapped into the 

17 bankruptcy. 

18 Once again, we might want to reserve our 

19 arguments that somehow Pleasants isn't covered, but I 

20 think from the discussion we've had today, the 

21 operating assumption, at least on the Debtor and non-

22 Debtor side, is that the release covers any causes of 

23 action related to Pleasants, and Pleasants wasn't a 

24 Debtors' property prior to that transfer. 

25 THE COURT: Okay. All right. So some claims 
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1 may not have identity but you would concede that some 

2 claims probably do? 

3 MR. McDANIEL: I think that's possible, Your 

4 Honor, yes. 

5 

6 

THE COURT: All right. Okay. 

MR. McDANIEL: Although we don't know. I 

7 mean, I wouldn't -- I think the answer is some claims 

8 definitely not, some claims potentially, but we don't 

9 have that answer yet. 

10 

11 

THE COURT: Okay. 

MR. McDANIEL: It certainly hasn't been 

12 demonstrated in a way that establishes it for us. 

13 

14 

THE COURT: And we don't have a record. This 

is not about identifying okay. Okay. What about --

15 let's skip over -- well, do you have any observations 

16 about the contribution factor? I mean, we know about 

17 the contribution. We know about the settlement. We 

18 know about, you know, $250 million of cash, 650 million 

19 -- I can never remember -- $650 million of notes, and a 

20 whole bunch of other things, releases of claims and 

21 cooperation in terms of the transition, all that stuff. 

22 There is a whole lot of consideration or contribution. 

23 Do we just check that box or do you -- does 

24 the EPA or your other clients have any arguments about 

25 is that even enough? In other words, is that 
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1 substantial enough? Clearly that's not for today to 

2 decide, but is that an issue that's being harbored by 

3 the Governments? 

4 MR. McDANIEL: I don't think we once and for 

5 all checked that box. We haven't raised any arguments 

6 about it at the disclosure statement stage. 

7 

8 

9 

10 

THE COURT: For purposes of today, right. 

MR. McDANIEL: For purposes of today. 

THE COURT: For good reason, okay. 

MR. McDANIEL: Just one issue, and again we 

11 haven't raised this argument, is that the releases as 

12 far as we understand it, covering 50 or so or over 50 

13 FE non-Debtor affiliates, I think there may be a 

14 question about which non-Debtors actually did 

15 contribute --

THE COURT: I see. 16 

17 MR. McDANIEL: something to the plan and 

18 this factor would be met as to them, but like I said, 

19 we haven't raised that as part of the disclosure 

20 statement stage. 

21 THE COURT: All right. So then the next 

22 issue has to do with whether the injunction is 

23 essential to the reorganization, and my understanding 

24 of your argument is that the contribution is not what's 

25 essential because that's a different factor. Right? 
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1 

2 Honor. 

MR. McDANIEL: That's exactly right, Your 

The -- whether the release is essential has 

3 been a focus of some of the filings of the Debtors and 

4 non-Debtors, and I would say that they're simply 

5 applying this factor incorrectly. 

6 Their argument seems to be that without the 

7 release, without the FE non-Debtor release, FE Corp 

8 wouldn't have agreed to contribute the money and the 

9 value to the reorganization and, therefore, the release 

10 is essential, but that's not the test. That's not the 

11 test for this factor. 

12 Dow Corning says the injunction is essential 

13 to reorganization, namely the reorganization hinges on 

14 the Debtor being free from indirect suits against 

15 parties who would have indemnity or contribution claims 

16 against the Debtor. So the question about whether it's 

17 essential is whether the injunction itself is 

18 essential, and the freedom from the indirect suits is 

19 essential, and you see that in Dow Corning, right, 

20 because the worry would be we're going to have this 

21 reorganization, but we're going to allow these third-

22 party claims and then those claims would just overwhelm 

23 the reorganization and, therefore, the reorganization 

24 could fail. 

25 THE COURT: Well, couldn't this potentially 
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1 apply to the same -- the claims where there's identify 

2 of interest, wouldn't those also be claims where there 

3 would be at least a potential for claims against the 

4 Debtor for contribution for indemnity, et cetera? I 

5 know, don't those two ride together? Are they kind of 

6 coterminous in that sense? 

7 MR. McDANIEL: So there would be the first 

8 factor, which is are there claims where there's 

9 contribution and indemnification. And then there would 

10 be a third factor, which is whether the non-Debtor 

11 release is essential. The claim whether the claims 

12 are so overwhelming, right, that they would make 

13 reorganization impossible. So they both have to be 

14 claims where there's indemnification or contribution, 

15 and then it has to rise to a certain level to where the 

16 reorganization is impossible because those third-party 

17 suits are going to undermine the whole reorganization. 

18 And I don't think the Debtors have even made 

19 

20 

that -- tried to make that argument. And so it's hard 

to see how they could meet this factor. Their argument 

21 really is that the value provided by FirstEnergy in 

22 exchange for the FE non-Debtor release is essential, 

23 but that's not the same thing as whether being free 

24 from the indirect suits is essential to the 

25 reorganization. 
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1 THE COURT: Okay. All right. What about the 

2 next couple factors? 

3 MR. McDANIEL: Well, we've already talked 

4 about the impact to class or classes voting to accept 

5 

6 

7 

the plan. I think we've talked about that. 

THE COURT: Yeah. 

MR. McDANIEL: 5 and 6 kind of go together. 

8 I think this is the one that's most obviously not met 

9 here. The plan just simply doesn't have a mechanism 

10 for the Governments --

11 THE COURT: Well, what about the argument and 

12 maybe you think it's inappropriate, but what about the 

13 argument that we're not liquidating, we're 

14 restructuring the business, we're recapitalizing it, 

15 the business being FES, and that, therefore, it's going 

16 to stand in front of assuming these liabilities, and 

17 it's going to be operating these plants as long as it 

18 does, and it will be able to handle whatever comes down 

19 the pike? And that might be a confirmation issue as to 

20 feasibility, but that's the mechanism. We're stepping 

21 up. We, the Debtor, are stepping up, we're going to 

22 take this money from the parent and we're stepping up 

23 and taking responsibility. Does that -- is that at 

24 least responsive to that factor. Whether it satisfies 

25 it or not, I guess could be for another day. 
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1 

2 

MR. McDANIEL: I don't think it's responsive 

to that factor, Your Honor. The question is whether 

3 four of the causes of action that are being released by 

4 the non-Debtor release, and these are independent 

5 causes of action that we would have against the FE 

6 affiliates. Whether there's some mechanism for those 

7 claims, lower case C, to be -- C claims to be paid. 

8 Dow Corning found that there needed to be a mechanism, 

9 right. Dow Corning didn't just decide that the new 

10 entity that's created would be able to handle the 

11 claims that are being released. What Dow Corning said 

12 is there has to be a settlement fund or some sort of 

13 trust fund that's set up that parties who choose to 

14 pursue their claims, who are -- whose claims are being 

15 released by the non-Debtor release, would have an 

16 opportunity through that mechanism to be paid in full. 

17 THE COURT: So the trust fund and a 

18 methodology for resolving personal injury, mass tort 

19 personal injury cases, that's sort of designed for the 

20 circumstances of Dow Corning. If you were to design a 

21 mechanism that you and your client would find 

22 acceptable in this case, given the fact that this is 

23 not that sort of mass tort case, but it's contingent 

24 environmental claims of various stripes, what would 

25 that look like in your -- or what could that look like 
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1 in your preferred world? Okay. Would that be more 

2 surety or more -- some kind of more surety bonds? I 

3 know, there's some that are being assumed and 

4 maintained. Would that sort of -- setting up some sort 

5 of mechanism that another party would guarantee certain 

6 obligations? Is that the sort of thing that you would 

7 imagine, where you would imagine an actual trust where 

8 some money is actually put aside for a period of years? 

9 

10 

11 

What in your world, in your client's world 

MR. McDANIEL: Mm-hmm. 

THE COURT: In the environmental world of 

12 Government regulation and supervision of these sorts of 

13 things, what's the sort of thing that you would like if 

14 you could get what you'd like? 

15 MR. McDANIEL: Mm-hmm. Prefacing to say that 

16 there are many problems with the non-Debtor release and 

17 this is just one piece --

18 

19 

20 that. 

THE COURT: Yeah, I am. 

MR. McDANIEL: I'll preface it by saying 

Some sort of trust fund or settlement fund or 

21 set-aside escrow, whatever, that was sufficiently 

22 funded to include enough funds to cover the FE non-

23 Debtors' independent liabilities for environmental 

24 liabilities, that could be the type of thing that could 

25 meet this factor. 
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1 THE COURT: So when you have a trust fund for 

2 mass tort claimants, eggheads come in and figure out 

3 well, how many do you have and how many will it likely 

4 be, and over what period of time, and what's the return 

5 on investment, you know, and this is how much you need, 

6 we think, and then it gets paid out and hopefully it's 

7 enough, and it may not be enough, and maybe there's 

8 even too much, but let's figure it out. 

9 What do you do in this sort of situation? Is 

10 there a similar arrangement and would it decline, you 

11 know, over the course of a period of years? Is it 

12 something that would just sit there for 50 years? It 

13 would sit there for whatever the half life is of the 

14 uranium and -- in one of the nuclear plant you know, 

15 are we talking about 500 years? What happens if 

16 nothing happens? It just sits there and it maybe is 

17 invested in Government bonds, and it just, you know, 

18 grows and the other Creditors get less, because money 

19 is set aside? What's -- I'm asking you a practical 

20 question about these sort of arrangements, when maybe 

21 we don't have a bankruptcy monkeying up the gears. 

22 What sort of mechanisms are created in environmental 

23 law generally outside of a bankruptcy context? And 

24 maybe there isn't any. 

25 MR. McDANIEL: I would say this is different 
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1 than where it normally comes up in normal environmental 

2 cases, because we're not normally dealing with release 

3 of Government claims, Government causes of action 

4 against a party. Right. 

5 

6 

THE COURT: Yeah. 

MR. McDANIEL: So we're in uncharted 

7 territory when it comes to that. 

8 

9 

THE COURT: Okay. All right. Well, maybe 

that's the best answer. I didn't know if there was, 

10 you know, something that you would suggest as the sort 

11 of thing that, you know, you could take off the shelf 

12 and say well, you know, this sort of thing would work 

13 for this factor for us. 

14 

15 

16 

MR. McDANIEL: Right. 

THE COURT: Maybe there isn't anything. 

MR. McDANIEL: I'll just say that some of the 

17 factors Your Honor is identifying, I'm sure were things 

18 that the Dow plan had to account for, right, the amount 

19 that would go in the settlement fund, the amount that 

20 would go in the litigation trust, and what would happen 

21 if it's exhausted, what would happen if it's not 

22 exhausted. 

23 there. 

24 

Those are all things they had to figure out 

THE COURT: Tell me about the six factor, the 

25 opportunity for non-settling claimants. It was 
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1 suggested by Mr. Kahn that that meant something 

2 different than I was imagining it might meant, that in 

3 the context of Dow Corning it was specifics of the 

4 plan, that there was a fund for those parties that had 

5 settled and would go through a mechanism, you know, 

6 without litigating their liability, would, you know, be 

7 taken care of in one pile, and that there was another 

8 fund set aside for the litigation parties, the parties 

9 that didn't settle but were planning to litigate, that 

10 they were still going to be bound by the releases in 

11 the plan. 

12 

13 

MR. McDANIEL: Mm-hmm. 

THE COURT: Does that make is that true in 

14 your reading of Dow Corning, and if it is true, how 

15 does it fit here, if at all? 

16 

17 

MR. McDANIEL: I think Mr. Kahn explained 

that correctly. I think that the point is is the plan 

18 allowing for parties that are affected by the non-

19 Debtor release to be paid right off the bat, and then 

20 to be satisfied? Or if they don't do that, do they 

21 have an opportunity to recover in full, and that's 

22 where this litigation trust comes in. They have an 

23 opportunity to be paid in full, if they don't just take 

24 what the plan gives them. 

25 THE COURT: Okay. All right. Anything else? 
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1 

2 quick. 

3 

4 

MR. McDANIEL: Just checking my notes real 

THE COURT: Sure, that's fine. 

MR. McDANIEL: Okay, I think that's all I 

5 have. Mr. Tenenbaum did want to say a couple things, I 

6 think, related maybe to some of the things 

7 

8 

9 yeah. 

10 

MR. TENENBAUM: If Your Honor --

THE COURT: Just briefly at this point. But 

MR. TENENBAUM: Yeah, very briefly, Your 

11 Honor. A couple of your questions, I had some 

12 additional things that --

13 

14 

15 

16 

17 

THE COURT: Fine, thank you. 

MR. TENENBAUM: -- might be helpful to you. 

THE COURT: All right. 

MR. TENENBAUM: The last question that you 

asked about the trust fund. If there was going to be 

18 such trust fund created, it would no doubt be with the 

19 help of experts. We would have experts hired to help 

20 with that, and in non-bankruptcy and bankruptcy cases, 

21 when those -- the amount of the funding is based on 

22 what the -- they'll have their experts, we'll have our 

23 experts, and it would be determined, and if over time 

24 it looks like there's too much money in there and it's 

25 just sitting there, then a mechanism is set up to 
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1 reduce the amount held, and release it. 

2 

3 

4 

THE COURT: All right. 

MR. TENENBAUM: That's been done. 

THE COURT: So is that sort of analysis and 

5 that sort of -- well, analysis in developing of 

6 testimony, expert testimony, is that -- if I approve a 

7 disclosure statement and we set a confirmation hearing, 

8 is that -- will you be planning to do that discovery in 

9 the intervening period of time? 

10 MR. TENENBAUM: That's one of the reasons, 

11 one of the issues, is how much time we're going to 

12 have. 

13 THE COURT: Well, I understand but I mean, is 

14 that your desire and intent? Is that something your 

15 clients would be hoping to do or expecting to do? 

16 

17 

MR. TENENBAUM: If there was interest on the 

other side. So far we have not gotten very far we 

18 haven't gotten anywhere in the discussions, but let me 

19 just say that there's a problem here and Mr. McDaniel 

20 has been alluding to it, and that is if you can't meet 

21 related to jurisdiction, then the only way to do it is 

22 through settlement of this, so it would have to be in 

23 the settlement context, and so far we're only in the 

24 

25 

litigation context. So that's a problem, in answer to 

Your Honor's question. I've had to deal with it in a 
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1 litigation context, is a problem, and such a trust 

2 fund, by the way, would not -- in Dow Corning in my 

3 view, our view, applies not just to the independent 

4 not -- well, we don't think it's related to -- it 

5 applies to the entire amount that would be needed, not 

6 just relating to the parent, because you also have the 

7 derivative liability. The derivative liability has to 

8 meet the Dow Corning factors, as well, so it would be 

9 the entire amount, but go ahead. You looked like you 

10 had a question. 

11 THE COURT: No. That's okay. I was just 

12 observing what you were saying. 

13 

14 

15 

MR. TENENBAUM: Okay. 

THE COURT: Any other comments? 

MR. TENENBAUM: That's all on that particular 

16 issue. On the -- I know there's some discussion of the 

17 Pleasants power plant. 

18 

19 

THE COURT: Yes. 

MR. TENENBAUM: And I do think it's probably 

20 the case that that doesn't become Debtors' property 

21 until the effective date of the plan, but the standard 

22 of the third-party release is not just to the Debtors' 

23 property, but also the Debtors' business, and it is now 

24 in some sense, is part of the Debtors' business or at 

25 least maybe be contended to be such. 
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1 

2 

THE COURT: Right. 

MR. TENENBAUM: Your Honor, there was some 

3 questions Your Honor asked or comments Your Honor made 

4 about unknown environmental liabilities or claims and 

5 the broad definition of claim under the Bankruptcy 

6 Code, which is 11 USC 1015. I just wanted to make sure 

7 Your Honor was aware -- there's also a lot of 

8 references in the briefs to performance obligations 

9 that Your Honor asked about. I just wanted to make 

10 sure you were aware that there's lots of case law out 

11 there to determining whether something is a claim with 

12 1015 or whether it's an equitable remedy that does not 

13 give rise to a right to payment. If you look at that 

14 definition in 1015, it's very complex and there's a lot 

15 of case law on that, so one of the issues Your Honor 

16 may be getting at with your questions is how -- where 

17 do performance obligations fit into that and that's a 

18 very complex subject that -- Mr. Alberino tried to 

19 address that last time we were here briefly. It's very 

20 complex subject, but it's not limited to just is it a 

21 known claim or has it arisen yet. It's much more 

22 complicated than that. And my reading by the way, of 

23 the Debtors' brief, which raised the possibility that 

24 performance obligations might not be covered, I didn't 

25 read the parent's brief as agreeing to that. I think 
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1 that they take contrary positions but maybe they'll 

2 tell us otherwise. 

3 And, in fact, we just yesterday served 

4 request for admission, trying to get some clarification 

5 on it, because we did think their briefs contradicted 

6 each other on that point. 

7 Just a couple more clean-up items, there's no 

8 such thing under 28 USC, 1334, there's no such thing 

9 under that statute that's mentioned of core 

10 

11 

12 

jurisdiction. It's not part of the terminology of 

1334 (a) . There is a rising in, arising under and 

related to. So core is 28 USC, 157 and it doesn't 

13 you still have to fall within 1334(a), one of those 

14 three categories. 

15 

16 

THE COURT: Okay. 

MR. TENENBAUM: And my limited understanding 

17 -- I can't say I've exhaustively researched it, is that 

18 Dow Corning was somehow based on related to 

19 jurisdiction, is my understanding. 

20 

21 

22 

23 break. 

THE COURT: All right. Thank you. 

MR. TENENBAUM: Thank you, Your Honor. 

THE COURT: It's 12:30. 

I'm sure everybody does. 

I'd like to take a 

I just want to posit 

24 a couple -- I was going to raise the issues with the 

25 Debtor before we took a break, but I think I'd rather 
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1 take the break. I just want to point out a few issues, 

2 give you a little time to think about it, along with 

3 everything else. 

4 One is this position that was just mentioned 

5 here about the performance obligations. I think that's 

6 what ties into the sentence of your brief that I 

7 mentioned earlier on Page 7. What do you mean by that 

8 and I guess there's a lot of potential questions there. 

9 But are those performance obligations that you're 

10 assuming -- are those claims and do the parties to 

11 which you owe those obligations, are they Creditors and 

12 will their claims against the parent be released, and 

13 then does it tie into whether they have other claims or 

14 not? In other words, if a claim is a claim claim, and 

15 is everything released or is just certain things 

16 released? I'd like to talk about that whole area. I 

17 can't quite encapsulate that in one or two questions. 

18 And then the second is the factor about 

19 whether the injunction is essential. My understanding 

20 was is that setting aside the issue that some have 

21 argued that the contributions make it essential, okay. 

22 The other point is that it's essential to prevent 

23 claims coming back against the Debtor by, for example, 

24 its parent, you know, contribution claims, that sort of 

25 thing. If those obligations to, for example, you're 
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1 responsible for the environmental condition of the 

2 plants, if they're being assumed anyway, what is --

3 what is essential about the injunction if the parent 

4 can just come back against the Debtor and seek a 

5 contribution for having met an obligation that the 

6 Debtor is assuming under the plan? In other words, if 

7 it was being released, if it was being discharged, but 

8 then there was a back door, that might be a problem to 

9 the plan, but if the plan -- if under the plan the 

10 Debtor is stepping up to the plate, if you will, and 

11 being responsible for those obligations anyway, what's 

12 the -- what is essential about the injunction as to the 

13 third party? Or are we talking about different claims, 

14 and this may back into the first question I had about 

15 which claims are we talking about? 

16 I'd like to discuss those issues when we 

17 start up again, and then figure out where else we can 

18 go, probably to the other Government parties and to the 

19 Citizen organizations. 

20 All right. I'm going to recess until, what 

21 do you think, 1:30, does that make sense? It's going 

22 to take me a few minutes to get all my crap up here, to 

23 get out of here, so I'm going to recess now and 

24 everybody can stand up and move around, while I do my 

25 housekeeping. 
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1 

2 

3 

(Off the record at 12:35 p.m.) 

(On the record at 1:45 p.m.) 

THE CLERK: All rise. This United States 

4 Bankruptcy Court is now back in session, the Honorable 

5 Alan M. Koschik presiding. 

6 THE COURT: You may be seated. All right. 

7 Mr. Alberino. 

8 MR. ALBERINO: Good afternoon, Your Honor. 

9 Your Honor, would you like to pick up where we left 

10 off? 

11 THE COURT: Yeah. I mentioned a few issues. 

12 I don't know if that's where you want to start or how 

13 you'd like to approach it, but I'd like to hear from 

14 you first. 

15 MR. ALBERINO: Sure, Your Honor. I think 

16 we're fine addressing the two issues that you raised at 

17 the end of the hearing. 

18 

19 

THE COURT: Okay. 

MR. ALBERINO: And I'm happy to engage in any 

20 Q and A on this. 

21 THE COURT: All right. 

22 MR. ALBERINO: So Your Honor, the first set 

23 of issues that you raised, you asked for clarification 

24 on the difference between performance obligations and 

25 claims, and I assume we're hearing a lot of discussion 
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1 in the courtroom about what is a performance 

2 obligation, what is a claim, and I assume the purpose 

3 here is to try to understand how these obligations fit 

4 into the release provisions. 

5 

6 

THE COURT: Right. 

MR. ALBERINO: That require, you know, the 

7 release to apply to a holder of a capital C claim 

8 against the Debtors. 

9 

10 

11 

THE COURT: Right. 

MR. ALBERINO: So the way I would address 

this is in this way. I will not say two ways, maybe 

12 three ways. 

13 

14 

THE COURT: Okay. 

MR. ALBERINO: And the way I will address 

15 this is first with respect to performance obligations. 

16 The Debtors are a party to a number of consent decrees, 

17 which are, as you may know, these are just judicial 

18 decrees approving settlements between the Debtors and 

19 different regulatory agencies that give the Court power 

20 to oversee the Debtors in connection with complying 

21 with closure or remediation obligations at different 

22 sites. 

23 So the perfect example is the consent decree 

24 with respect to Little Blue Run. You know, the big 

25 coal ash impalement. There is -- there's a closure 
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1 plan that's in place there, where we're obligated to 

2 close the impoundment over a period of -- a period of 

3 many, many years, with expectations that we'll be 

4 closing portions of it during the course of the 

5 during the course of the closure plant, so when we talk 

6 about performance obligations, what I'm referring to is 

7 the universe of pre-petition agreements that existed 

8 between the Debtors and the various regulatory agencies 

9 where the Debtors, pre-petition Debtors have committed, 

10 you know, to undertake efforts to either remediate or 

11 close, you know, certain sites or impoundments 

12 associated with environment issues. 

13 THE COURT: Okay. So whether it's a consent 

14 decree or perhaps a negotiated agreement with a party, 

15 we're going to do this, we're going to do that, with 

16 respect to the situation, this ongoing situation --

17 

18 

MR. ALBERINO: That's correct, Your Honor. 

THE COURT: Okay. Does it so is it 

19 limited to those discrete situations or is it the 

20 Debtors' continuing obligation to -- as the owner of 

21 property to be responsible for the environmental 

22 condition of the property? Are those different things? 

23 

24 

25 

MR. ALBERINO: Yes, Your Honor. 

THE COURT: Okay. 

MR. ALBERINO: We think performance 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

114 

ED_013364A_00001119-00114 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 obligations refer to existing agreements that are in 

2 place between the Debtors and various agencies, and to 

3 continue to take measures to address pre-petition 

4 remediation and closure obligations. These are 

5 agreements that maybe began pre-petition but will 

6 straddle the, you know, post-petition and post-

7 reorganization time periods. 

8 With respect to compliance with environmental 

9 obligations, that's different. Like every Debtor-in-

10 Possession, we are required to continue to comply with 

11 the law. That's an obligation of any trustee. And as 

12 a reorganized Debtor on a post-emergence basis, we will 

13 have to operate our business in compliance with 

14 existing environmental permits and other permits and 

15 licensing requirements that agencies who regulate us 

16 impose upon on. You know, in addition to whatever 

17 statutory regimes and whether at the federal or state 

18 level, govern our business and govern the operation of 

19 our power plants during this post-emergence period. 

20 So there's nothing, say, for example, in the 

21 plan that treats as a claim our requirement to continue 

22 to comply with licensing, permits and other statutory 

23 requirements under environmental laws, using the 

24 environmental laws as an example, to run our business. 

25 I think we're required -- we're required to do that, 
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1 you know, in connection with feasibility. You know, a 

2 lot of the expenses baked into our business plan and 

3 projections reflect expenses incurred in connection 

4 with complying with all these different obligations, so 

5 our post-emergency compliance obligations, you know, 

6 are not treated as a, you know, capital C claim for 

7 purposes of our plan. 

8 

9 

THE COURT: And for purposes of the release? 

MR. ALBERINO: For purposes of the release, I 

10 think the answer to that would be yes. 

11 THE COURT: Okay. All right. Just as an 

12 aside, a specific example or possible example, 

13 decommissioning costs at nuclear plants, is that, you 

14 know, a compliance obligation with environmental --

15 compliance on environmental obligation, because you own 

16 property? Is that also not a claim in the same way? 

17 MR. ALBERINO: This is like a law school 

18 exam, right? 

19 

20 

21 one. 

22 

23 back --

24 

THE COURT: No. 

MR. ALBERINO: Let me try to finesse this 

THE COURT: You look at an hour and I'll come 

MR. ALBERINO: So let's think about 

25 decommissioning obligations. I mean, these are 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

116 

ED_013364A_00001119-00116 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 obligations where in connection with, you know, running 

2 and operating a nuclear power plant, we're subject to 

3 a, you know, a regulator regime that requires us, you 

4 know, basically to run the plant today, but also to 

5 plan for the future, which is why, you know, we have a 

6 multi-billion dollar nuclear decommissioning trusts 

7 that are funded to deal with retirement obligations 

8 down the road. 

9 The decommissioning obligations, I think 

10 that's an obligation that the expenses that are 

11 incurred in connection with decommissioning, I think 

12 when we look at the definition of a claim, and we look 

13 at 1015 very broadly here, I think decommissioning 

14 obligations would be the type of obligations that 

15 they're contingent. You know, they're not fully 

16 liquidated at this point, but we also -- we understand 

17 that given the history of operating these plants, these 

18 are claims that we're going to have to address down the 

19 road. You know, so could someone today try to reduce, 

20 you know, our decommissioning claim to money damages? 

21 Yes. I mean, we do that, as you said, with the 

22 eggheads that help us run through our analysis of what 

23 nuclear decommissioning trust obligations will look 

24 like in the future. 

25 So I think if we were taking the definition 
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1 of a claim to its logical extreme, you would say I run 

2 a nuclear power plant today. As a condition to running 

3 that plant, I need to be in a position to fund the 

4 retirement and decommissioning of that facility, and I 

5 will comply over time with my funding obligations, with 

6 those costs, which are contingent now, are costs that -

7 - are costs that I know about but those costs are 

8 unliquidated and they're contingent upon, you know, us 

9 ultimately decommissioning those facilities. 

10 Now, I would take your example though and 

11 apply it here 

12 

13 

THE COURT: Yeah. 

MR. ALBERINO: Would the NRC be a holder of a 

14 claim then for purposes of the release provision? I 

15 think the answer would be yes. The NRC would be 

16 covered by -- would be covered by the FE non-Debtor 

17 release, to the extent that they are a holder of 

18 contingent claims against us, with respect to 

19 decommissioning obligations for power plants that we 

2 0 own. 

21 THE COURT: Well, why is that different from 

22 other compliance obligations that a few minutes ago I 

23 thought you said wouldn't be capital C claims, for 

24 purposes of release language? I'm struggling with this 

25 for reasons that are probably obvious to everybody. 
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1 MR. ALBERINO: We are wading into the most 

2 complex areas of bankruptcy and environmental laws 

3 here. 

4 

5 

THE COURT: Yeah. 

MR. ALBERINO: The NRC with respect to the 

6 performance obligations going forward, I think what you 

7 have is -- you know, a universe of claims. You've got 

8 to define the world, right? There's a universe of 

9 claims that could be asserted and then the stuff that's 

10 not a claim, would consist of obligations that arose, 

11 you know, post-emergence here. 

12 

13 

THE COURT: Okay. 

MR. ALBERINO: Because of, you know, conduct 

14 or actions of, you know, the Debtors, giving rise to 

15 those claims. But I think if we're trying to come up 

16 with a dividing line here, using this NRC as an 

17 example, the NRC would be covered by the non-Debtor 

18 release as a holder of a claim against us, and would be 

19 subject to the release in terms of going -- being able 

20 to look to FE Corp as a source of recovery for any 

21 obligations, however, our performance obligations as 

22 the owner of the power plants, you know, is continuing 

23 through the bankruptcy case. 

24 We have to comply with our environmental 

25 obligations -- with our decommissioning obligations 
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1 with the NRC, and as a condition to operate the power 

2 plants, the nuclear power plants, when we go through 

3 licensing we will have to, you know, demonstrate 

4 financial assurance to the NRC, so that they are 

5 confident that before they approve the transfer to the 

6 new owners of these businesses, that these obligations 

7 can be complied with. 

8 But heading into that process, you know, the 

9 NRC will evaluate our financials and our ability to 

10 perform on a go-forward basis. But I do think on the 

11 release point, you know, the answer would be, yes, NRC 

12 is subject to the release. 

13 THE COURT: Okay. But are there other maybe 

14 less dramatic environmental obligations or obligations 

15 that are continuing obligations related to the 

16 ownership of a property, that you would define as not 

17 claims, so that the releases would not come into 

18 

19 

effect? I mean, this is very tricky. I acknowledge it 

is. I mean, but the releases are defined as applying 

20 to those who have claims against the Debtor, and 

21 they're granting a release of -- being held to grant a 

22 release against FEC and the FE non-Debtor parties. And 

23 so I'm trying to figure out what's in and what's out. 

24 I keep coming back to that. 

25 MR. ALBERINO: Right, and I think as a 
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1 generic rule, what I would say is for the most part 

2 everything is going to be in with respect to pre-

3 petition, you know, environmental obligations that are 

4 not explicitly riding through the bankruptcy case. 

5 Normally the dividing line is, you know, for a claim is 

6 if you can reduce it to money damages, it's a claim. 

7 

8 

THE COURT: Mm-hmm. 

MR. ALBERINO: And if there are exceptions 

9 because the Government is exercising some type of 

10 police or regulatory power, you know, as opposed to 

11 seeking reimbursement of money damages incurred by the 

12 Government, the police powers obviously are not going 

13 to be, you know, not affected by the automatic stay, 

14 much less impacted, you know, impacted by our plan, but 

15 I think as it relates, you know, to FE, FE Corp right 

16 now is -- let's keep Pleasants out of it for the time 

17 being, but let's assume for the sake of argument that 

18 FE is not an owner or operator of any of these sites at 

19 this time. 

20 So there is a question, and perhaps, you 

21 know, the Agency is going to weigh in on this, as well, 

22 as to whether the agencies would have the ability to 

23 pursue any type of police or regulatory enforcement 

24 action against FE Corp based upon historical release of 

25 contaminants at any of these sites, when they're not 
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1 currently the owner/operator. You know, if they can, 

2 then they may not be considered a Creditor, but they 

3 may not be considered a holder of a claim, but if they 

4 can't because all they have is a right to recover money 

5 damages from FE Corp as a former owner and operator of 

6 the premises, then you could argue that the Government 

7 is a holder of a claim. 

8 But again, the analysis here is not the 

9 holder of claims against FE Corp, it's the holder of 

10 claims against, you know, FE, because that's the 

11 triggering provision for the --

12 

13 

14 

15 

THE COURT: Against FES? 

MR. ALBERINO: Against FES. 

THE COURT: Right, right. 

MR. ALBERINO: That's the triggering 

16 provision for the release and I think, you know, 

17 sitting here today I'm not sure I'm pretty sure what 

18 I heard in the courtroom, at least from the EPA, was 

19 

20 

that they are, you know, a Creditor. 

They don't know what the claims are. 

They hold claims. 

They don't know 

21 how much they are, but they consider themselves to be a 

22 Creditor, and therefore subject to the release 

23 provision. 

24 THE COURT: So in your brief when you said to 

25 the extent parties do not hold claims, including 
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1 Government units to which the Governments solely own 

2 under performance obligations, is that the consent 

3 decree obligations only, or the specific agreements 

4 that you may have reached? 

5 MR. ALBERINO: I'm not sure if I can point to 

6 exactly what that covers. I think it's a statement of 

7 what -- it's a statement of how the release functions 

8 but in terms of layering in, you know, which 

9 environment obligation, you know, would not be 

10 considered to be a claim, because if the question is 

11 that you're getting at, Your Honor, is there a are 

12 there certain agencies that are not covered by these 

13 release provisions? 

14 

15 

16 claims? 

17 

18 

THE COURT: Yes. 

MR. ALBERINO: Because none of them hold 

THE COURT: Yes. 

MR. ALBERINO: You know, I think, one, I 

19 think the EPA conceded they have claims. I think the 

20 State of Pennsylvania has filed claims. I'm not sure 

21 if the State of Ohio has filed any claims, has filed 

22 the protective claims, but let's assume for sake of 

23 argument, you know, they have. 

24 THE COURT: Well, it can't just be that they 

25 filed proofs of claim; is that the trigger? 
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1 

2 

3 

MR. ALBERINO: No. 

THE COURT: Okay. 

MR. ALBERINO: 

I mean --

the trigger is whether they 

4 hold a claim under 1015. 

5 

6 

7 

THE COURT: Okay. 

MR. ALBERINO: Of the code, which is going to 

be much broader than a proof of claim. I guess the 

8 issue is if the EPA, Pennsylvania and Ohio are -- can 

9 seek money damages against the Debtors today, you know, 

10 under state or federal environmental laws, or other 

11 agreements, for purposes of the plan they're going to 

12 be treated as a holder of a capital C claim and, 

13 therefore, subject to the release provisions. 

14 THE COURT: Okay. All right. Turning to the 

15 second issue, unless you have more you want to say, the 

16 second issue I raised, which was the -- how the --

17 really how the second, excuse me, the third factor, the 

18 third Dow Corning factor, works with all of these. 

19 That factor says that the injunction, the release, it's 

20 essential to the restructuring of the Debtor and I'm, 

21 you know, notwithstanding the briefing to the contrary, 

22 I'm interpreting that right now as being essential in 

23 the sense that it would be necessary to prevent claims 

24 coming back against the Debtor. You know, you're 

25 trying to reorganize, trying to get a discharge, you 
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1 know. If you don't enjoin these claims, they're going 

2 to be claims back against the Debtor. At least that's 

3 how it's characterized in Dow Corning, and I think in 

4 Dow Corning there were concerns that the Debtor would 

5 be given a full discharge, because the claims at issue 

6 were being channeled into a trust; right? The Debtor 

7 wasn't liable -- the reorganized Debtor wasn't going to 

8 be liable but the trust was going to be liable. 

9 MR. ALBERINO: Right. 

10 THE COURT: Here we don't have a trust and 

11 the Debtor has said, you said, your partner has said, 

12 you're going to be responsible, your clients will be 

13 responsible for these ongoing obligations, ongoing 

14 environmental obligations, performance obligations, 

15 everything, and that's part of the mechanics of paying 

16 them -- paying these Creditors. 

17 If the Debtors are liable anyway, what would 

18 a contribution claim against -- made by FE Corp to the 

19 Debtor add to the mix? In other words, if FE Corp were 

20 not released, was hit with some sort of claim, paid it 

21 out of disgust, and then turned around and said pay up, 

22 if you were already -- if your client was already 

23 responsible for that claim, because you assumed all 

24 those obligations, what's the difference? Why is the 

25 release essential to the plan if the plan is that 
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1 you're going to remain responsible for these 

2 obligations anyway? 

3 

4 Judge. 

5 

6 

MR. ALBERINO: A few ways to tackle this, 

THE COURT: Yeah. 

MR. ALBERINO: Just on the first part, the 

7 essential to the reorganization element, I mean, Dow 

8 Corning focused in on the mass tort issue, and -- plus 

9 we talked about this earlier, about whether it requires 

10 a specific identification of contribution or 

11 identification claims, although one can argue that 

12 perhaps you look at those factors as a safe harbor in 

13 the mass tort context, but you still apply unusual 

14 circumstances and generally look at the releases, but 

15 to look at it in a narrow view of the world, in terms 

16 of contribution and indemnification claims, even if we 

17 own a hundred percent of the liability, that it doesn't 

18 -- that wouldn't mean at the end of the day that there 

19 would not be potential claims against FE with respect 

20 to kind of their portion of those liabilities, where 

21 we'd want to recover money from them. 

22 Likewise, if they were on the hook for -- if 

23 the regulators went after them and somehow they felt 

24 that they were being tagged with a portion of the 

25 liabilities associated with our operation, they'd come 
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1 after us, you know, as well for those types of claims. 

2 But I actually think -- I think the narrow reading is 

3 not the right approach here. I think it really should 

4 be a broader reading of what essential to the 

5 reorganization means, and it's not, you know, essential 

6 in the sense that well, FE, you know, condition the 

7 

8 

settlement on the release. You know, it's -- I think 

it's broader than that. I think it's in our context, 

9 especially when trying to establish unusual 

10 circumstances here, you know, given the parent 

11 subsidiary relationship and the entanglements, 

12 interrelationships between the business, there is no 

13 plan in this case, much less a plan of reorganization, 

14 you know, unless we can extract ourselves from the 

15 morass of historical legacy, liability issues, 

16 operational issues, you know, workforce issues. 

17 And when we get to confirmation, I think 

18 we'll attempt to address the essential to the 

19 reorganization, trying to fit through this narrow 

20 the narrow circumstances of Dow, and how they 

21 articulated that and give guidance to the lower Court 

22 in the mass tort context. We're also going to try to 

23 demonstrate and establish a record for Your Honor that 

24 without the settlement, the condition of which had to 

25 be mutual releases amongst all parties, there is no 
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1 easy separation, you know, there is no recapitalization 

2 of this company, and we are in a much different 

3 scenario where we're looking at, you know, a world that 

4 exists under our liquidation analysis, as opposed to 

5 the world that currently exists when we have a plan to 

6 recapitalize the company. 

7 But when we look at the claims and whether 

8 the release of the FE non-Debtor claims is essential to 

9 our reorganization, the answer is yes. We couldn't 

10 reorganize unless we were able to provide FE with the 

11 level of assurance and clarity that the overhang from 

12 these businesses was removed. And I don't know what 

13 I don't know what we propose in a world in which all 

14 we're doing is litigating our way out of employment 

15 issues, shared services issues, historical legacy 

16 issues, but I know we're not talking about a business 

17 with prospects it's to reorganize. I think we're 

18 talking about a much different scenario here. 

19 THE COURT: Okay. That may be. And, of 

20 course, I wasn't there when all these negotiations were 

21 ongoing and it may be impossible to characterize, you 

22 know, a contrary, historical, you know, alternative, 

23 right. If someone had done something different, what 

24 would the world have looked like? 

25 But when you're saying it was necessary to 
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1 extract yourself, it's necessary to avoid the cost of 

2 the litigation of all the inter-company claims and that 

3 you reach a resolution, I don't doubt that. I don't 

4 doubt that settling those claims, whether they were 

5 claims that the Debtors might have had against the 

6 corporate parents, or vice versa, maybe there were 

7 offsets, there were issues about accommodations for 

8 separating out the shared services. 

9 But then the releases are thrown on top of 

10 it, and I'm sure that's very valuable and I'm sure that 

11 if the releases hadn't been there, the number, the cash 

12 number, would have been less, a lot less probably, by -

13 - I have no idea how much. But if you had that 

14 hypothetical resolution where you extracted yourself, 

15 resolved all inter-company claims, had whatever 

16 financial accommodations were left over, and left the 

17 releases in place, you could extract yourself. You 

18 know, maybe you wouldn't have had enough money to pay 

19 as much to pay on the Creditors, maybe they wouldn't 

20 have been happy, maybe there would be liquidation, 

21 maybe a lot of other things, I suppose. I don't know. 

22 I don't have nearly enough evidence or knowledge about 

23 that. 

24 But it seems like we're coming to a two-step 

25 process here where all those things are very important 
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1 but a boom -- and the releases, and they just get 

2 thrown in there. It seems like there are two separate 

3 -- at least conceptually two separate things. 

4 How do I know, and is it something that I 

5 would have to hear at confirmation, as to why there was 

6 not going to be any settlement, but for those releases? 

7 In other words, would the two of you or the many of you 

8 just gone to war and burned everything down if it 

9 hadn't been for the releases? I mean, is that your 

10 position, that -- I mean, if the releases had to stay 

11 in place, if I just said so, there still would be an 

12 incentive to resolve the litigation, I assume. I would 

13 assume that there would be an advantage to both sides 

14 to cut into a deal and not litigate into the end of the 

15 

16 

17 

18 

19 

earth. It's always --

MR. ALBERINO: Your Honor, I think --

THE COURT: It's always true; right? 

MR. ALBERINO: It's always true, but it may 

not be true in all circumstances. In a circumstance 

20 where we're attempting to bring FE to the table, but 

21 they remain exposed to claims of all of our Creditors, 

22 all of our regulatory agencies for our power plants, 

23 you know, for our impoundments, for our landfills, I 

24 don't -- I can't quantify the probability that we get 

25 to a deal with them. 
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1 

2 

THE COURT: Mm-hmm. 

MR. ALBERINO: When they have -- when they 

3 remain completely at risk for all that exposure. 

4 Listen, I'm sure on the -- I'm sure the bell curve, 

5 there was a deal 

6 

7 

THE COURT: Right. 

MR. ALBERINO: That maybe could be done, you 

8 know, for peanuts as opposed to the peanut farm, but I 

9 can't hypothesize what --

10 

11 

12 

THE COURT: Right, and I understand you 

can't. I understand you can't. I mean, I'm just 

thinking out loud. It seems to me that there's a 

13 variety of protections that they get. Releases are 

14 pretty good protections. 

15 Another protection would be having 

16 FirstEnergy be recapitalized, reconstituted and 

17 standing in their stead as the owner of the property 

18 with the hope that they will have the wherewithal, as 

19 you have promised in your plan, that it would be 

20 profitable and you'll have enough wherewithal to cover 

21 all those environmental costs and expenses as they 

22 happen and, therefore, they won't have to, because 

23 you'll be standing in front of them. I mean, there's 

24 value in that. 

25 They should want you to survive so that 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

131 

ED_013364A_00001119-00131 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 you're blocking for them. 

2 MR. ALBERINO: They should want us to survive 

3 so we are paying -- so we are taking on the exposure. 

4 

5 

THE COURT: Right. So I mean 

MR. ALBERINO: But, Your Honor, you know, you 

6 put the cart before the horse, because for me to 

7 survive, you know, I can't do that alone. I certainly 

8 can't do it with the existing asset value I have, and 

9 no financial contributions from other parties and not 

10 without completely disrupting my workforce. 

11 THE COURT: And for the parent to have 

12 blocker, they need you to survive, because if you fail, 

13 they're exposed completely. Right? 

14 MR. ALBERINO: Well, Your Honor, I would say 

15 there should be a -- I would say that --

16 THE COURT: Or maybe not completely. Would 

17 they be exposed completely or would they be only 

18 exposed to certain claims and maybe not other claims? 

19 MR. ALBERINO: In a world in which there are 

20 no releases? 

21 

22 

THE COURT: Yeah. 

MR. ALBERINO: I think in that universe they 

23 would be exposed to -- I'm not the environmental 

24 

25 

lawyer. I'm going to play one right now. 

THE COURT: Yeah. 
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1 MR. ALBERINO: My understanding is that they 

2 would have --

3 

4 

5 

THE COURT: It's the problem where you have -

MR. ALBERINO: They would have exposure -- if 

6 there was liability, it would relate to their time 

7 period when they owned and operated the power plants. 

THE COURT: Right. 8 

9 MR. ALBERINO: What that exposure is, I don't 

10 think anyone --

THE COURT: Sure. 11 

12 MR. ALBERINO: over here knows, but I 

13 think under the environmental laws, if any of these 

14 funds down the road, you know, became abandoned, 

15 Superfund sites, taxpayers have to step up, you know, 

16 and fund the cleanup cost. You know, normally you 

17 would go -- the Government would go after and seek 

18 reimbursement for those costs from prior owners and 

19 operators related to their portion of the contamination 

20 on those sites. 

21 THE COURT: All right. So --

22 MR. ALBERINO: That is very rough justice on 

23 the environmental laws. 

24 THE COURT: Getting back to the injunction 

25 being essential --
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1 

2 

MR. ALBERINO: Mm-hmm. 

THE COURT: You're saying that I shouldn't 

3 read that factor exactly as it's written in Dow 

4 Corning, but translate it to the circumstances of this 

5 case? In other words, that I should -- help me out 

6 with that again, that I should consider the 

7 contributions that are being made, even though that's a 

8 separate -- that is a separate factor, as to whether 

9 there's unusual circumstances, that there's a 

10 substantial contribution, that somehow that 

11 contribution also becomes part of what's essential in 

12 the injunction? 

13 MR. ALBERINO: I'm not saying the 

14 contribution is essential, Your Honor. 

15 

16 

THE COURT: Okay. 

MR. ALBERINO: That's not what I'm saying. 

17 think that's a separate factor that stands on its own. 

18 

19 

THE COURT: Okay. 

MR. ALBERINO: I'm saying the inclusion of 

I 

20 the mutual release provisions as part of the settlement 

21 was essential for us to develop and propose a plan of 

22 reorganization, because that was the gateway to not 

23 only financial contributions but to business 

24 separation, and to workforce separation, you know, and 

25 to the parade of other elements of that comprehensive 
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1 FE settlement. 

2 Not to mention, Your Honor, the importance of 

3 the mutual releases. We're not talking about just the 

4 release that FE wanted as part of the plan, but there 

5 are also mutual releases that we were receiving from 

6 them that actually made it easier for us to propose a 

7 confirmable plan. 

8 Let's recall when this case began pre-

9 settlement, you know, there were 700 million of secured 

10 debt owned to FE on account of pre-petition advances 

11 under our inter-company loan facility. This case is 

12 totally different, when we're talking about 1.4 billion 

13 

14 

of secured debt. You know, it's a different universe 

for unsecured Creditors in that world. You know, 

15 there's all different issues I need to deal with in 

16 terms of confirmability. 

17 So obtaining the benefit of a mutual release 

18 to clear out not only the 700 million of secured debt, 

19 which may have made it impossible for us to even 

20 propose a plan of reorganization in this case, and then 

21 on top of that the further releases of all the other 

22 unsecured claims that they had, where although FE 

23 couldn't vote, couldn't vote to accept, they could 

24 certainly vote to reject and attempt to exercise, you 

25 know, blocking rights, you know, at different boxes, 
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1 given the magnitude of unsecured claims that they were 

2 releasing. 

3 You know, those were issues that we were --

4 that we were concerned about, so when we look at the 

5 delivery of the releases, the release of the FE like 

6 third-party claims, we viewed that as absolutely 

7 essential to the reorganization prospects for the 

8 Debtors, because without that there's no mutual release 

9 of claims, there's potential workforce disruption, 

10 there's business separation, shared services disruption 

11 and clearly we would come out inadequately capitalized 

12 to continue to run and operate these plants. You know, 

13 this is a liquidation nightmare scenario, where this 

14 case is basically turned into a liquidating trust, you 

15 know, pursuing a handful of claims against FE, and not 

16 having -- and having companies that are not capitalized 

17 to deal with the environmental liabilities. You know, 

18 where we have to deal with our issues here in the 

19 Bankruptcy Court, and I guess the agencies at that 

20 point are, you know, coming after us and coming after 

21 FE, if necessary. 

22 

23 

That's what we tried to avoid through all 

this though. That was the whole point of this case was 

24 to avoid that -- this case turning into that type of 

25 nightmare liquidation scenario, with deactivated 
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1 plants, with inadequate capitalization. The whole 

2 point of this process was to fix that problem, 

3 adequately capitalize the business and do what we could 

4 to provide benefits to as many of our stakeholders as 

5 possible. You know, the agencies may not be 

6 comfortable that we're asking them through the plan to 

7 give up potential rights against FE, but at the same 

8 time we're providing them with an opportunity to be 

9 fully covered and paid in full on obligations, when a 

10 lot of our other Creditors are taking it on the chin 

11 here, even with this plan. 

12 So to sum, Your Honor, I think absolutely 

13 essential. 

14 

15 

16 

17 

18 

THE COURT: Okay, all right. Thank you. 

MR. ALBERINO: Sure. 

THE COURT: First, yes okay, please. 

MR. WEARSCH: Your Honor, I want to echo what 

Mr. Alberino said on all those points. I just want to 

19 be absolutely positively crystal clear 

20 

21 

THE COURT: Great. 

MR. WEARSCH: any settling party -- I 

22 don't think I've ever seen a settlement that doesn't 

23 have a release of claim --

24 

25 

THE COURT: Sure. 

MR. WEARSCH: -- at the end of it. 
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1 

2 

THE COURT: Well, I have no question between 

the parties settling. That's I think a given. I'm 

3 talking about -- the negotiations didn't involve the 

4 Government agencies; right? So that's -- but go ahead. 

5 MR. WEARSCH: No. Completely and absolutely 

6 understand, but from the FirstEnergy perspective we had 

7 two paths when this case commenced. One is the all out 

8 war, litigation path, which could have been mutually 

9 assured self-destruction for everyone, people I think 

10 acknowledge. 

11 And in that scenario it's not just 

12 withholding funds from the Debtors' estate. There are 

13 essential functions which could have been cut off at 

14 the end of 2018. Not to say what would have ultimately 

15 happened. Fortunately we never had it come to that, 

16 but there's more than just monetary issues at stake. 

17 But very clearly our client was incredibly clear, that 

18 we're not going to go down a path toward settlement, 

19 which was proposed to us, without a full and absolute 

2 0 release. 

21 If you're paying $3 billion of value, you 

22 deserve to extricate yourself from the situation. And 

23 importantly though, in those early negotiations the 

24 Debtors made it very clear to us that a full release of 

25 our claim was very important to them, because they did 
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1 not see a path to an actual restructuring, without 

2 removing that overhang of the, you know, several 

3 billion dollars of claims that we knew about, plus 

4 potential contingent indemnity claims, contribution 

5 claims, everything we're talking about today. 

6 You had over a billion dollars of employee-

7 related claims, pension-related claims. You had $700 

8 million of secured claims that would have to be dealt 

9 with on a secured basis in this plan. 

10 The parties came to us, expressing that they 

11 didn't see a path to reorganization and a path that 

12 wasn't liquidation, without removing that overhang. So 

13 the concept of a mutual release to make this plan work 

14 was something that was very, very important early on in 

15 the settlement negotiations. 

16 

17 

THE COURT: Okay. Thank you. Yes, okay. 

MR. ALBERINO: Really, quick. I know that 

18 sometimes members of the press like to follow this, so 

19 I want to make sure I'm crystal clear about some of the 

20 comments I made. 

21 THE COURT: You read the newspapers today or 

22 every day. 

23 MR. ALBERINO: But I do want to be clear, 

24 because we did get into a colloquy on NRC obligations, 

25 I want it to be crystal clear that we're not -- the 
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1 plan does not operate to extinguish, you know, our 

2 obligations to the NRC in any way. I just want to make 

3 sure that's crystal clear for anyone --

4 

5 

THE COURT: Yes, it was clear to me. 

MR. ALBERINO: -- who was observing. Okay. 

6 Thank you, Your Honor. 

7 MR. TENENBAUM: If I could just respond 

8 briefly to a couple of --

9 

10 

THE COURT: Yes. 

MR. TENENBAUM: his remarks. Firstly, for 

11 EPA, we filed a protective proof of claim against 

12 Debtors. There were no monetary claims asserted unless 

13 the Court were to find that the compliance obligations 

14 that were referred to therein were somehow monetary 

15 claims, but we did not as a backup, as an alternative 

16 pleading, but we did not assert any monetary claims, so 

17 I do not agree with the statements Mr. Alberino made 

18 that EPA has said it has filed or asserted monetary 

19 claims within 1015 against the Debtors. I do not agree 

20 with that at all. 

21 There was a statement made earlier by Mr. 

22 McDaniel about claims existing against the parent, but 

23 that was claims with a lower case C. That means causes 

24 of action, and it also was not -- it was meant to mean 

25 that in the nature of these businesses, coal-fired 
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1 power plants, coal ash ponds, landfill, coal ash 

2 landfills, there are inevitably -- an expert will tell 

3 you, there are inevitably spills all over the place, 

4 and there are other releases that happen all the time, 

5 so everybody know -- we may not know -- at this point 

6 be able to cite you with a specific spill on a specific 

7 date, certainly not at the federal level, because these 

8 have been state lead sites to date for the most part. 

9 We may not know that, but we know from the nature of 

10 their operation that there are liabilities out there 

11 and in that sense it's different from totally unknown 

12 liabilities like in was it Akron Thermal or whatever 

13 the case being discussed was. 

14 

15 

THE COURT: Mm-hmm. 

MR. TENENBAUM: So it's different. But I do 

16 want to make sure the record was clear, we -- EPA is 

17 not saying it has monetary claims within the meaning of 

18 1015 against --

19 THE COURT: Well, the position that the 

20 Debtors taken, and it's their plan, right? They say 

21 that what their plan means is that any of these ongoing 

22 obligations, whether they're, you know, liquidated 

23 claims that existed pre-petition, you know, in an 

24 identifiable amount, or just simply ongoing obligations 

25 to do things as they come up, those are all claims for 
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1 purposes of this release language, so that any claims 

2 that the Governments have against the parent and the 

3 other non-Debtor affiliates, related to these 

4 properties, would be released if this plan is 

5 con£ irmed. 

6 

7 

MR. TENENBAUM: Right. They're saying 

THE COURT: And you're objecting to that, but 

8 that is clear; right? 

9 MR. TENENBAUM: That is clear that they've 

10 said that -- well, two things. 

11 

12 

13 

14 

THE COURT: Yeah. 

MR. TENENBAUM: They clearly said that today. 

THE COURT: Yes. 

MR. TENENBAUM: And as we said last time, 

15 we've been trying to find that out for a long time. 

16 They clearly said that today. However, the operative 

17 language under their plan is holder of -- holder of, 

18 what it is --

19 THE COURT: Of claims or interest, claims or 

20 interest. 

21 MR. TENENBAUM: And it's against Debtors, so 

22 that's a legal question and they may think they have 

23 their answer to that, but I'm saying we're not 

24 conceding that. 

25 THE COURT: Okay. All right. And they are 
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1 arguing, and I have to admit this one page of the Dow 

2 

3 

Corning I've reread the case so many times, I've 

changed my interpretation of it. They're saying that 

4 the injunction that it has to be essential in some way, 

5 and that it doesn't necessarily have to involve the 

6 indirect suits. You know, in other words, reading this 

7 little sub -- this clause of a sentence of the opinion, 

8 item number three was "The injunction is essential to 

9 reorganization, namely the reorganization hinges on the 

10 Debtor being free from indirect suits against parties 

11 who would have indemnity or contribution claims against 

12 the Debtor." 

13 Maybe they're saying that namely 

14 everything after the word "namely" is just how it came 

15 up in Corning and that in every case you need to 

16 

17 

evaluate it differently. Maybe that's the argument. 

don't know. I don't know if I buy that. I don't know 

18 if that's true. 

19 What do you say to their argument that yeah, 

20 this is going to be a disaster if there's a 

21 liquidation, that unless we reorganize so that these 

22 are -- this is a viable entities coming out owning 

23 these properties, then there's -- these properties 

24 

25 

would be just turned over to the Government. They 

would become Superfund sites. They would be turned 
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1 over to whoever handles nuclear plants that are 

2 abandoned, and that a bunch of the liabilities would 

3 only date to the FES period, and that, therefore, some 

4 of them wouldn't even be the responsibility of FEC. 

5 Some of them may be, because they built the plants and 

6 they ran them back in the day, but there may be some 

7 obligations that are only owed by FES and if it's 

8 liquidated, you still have your claims against FEC, but 

9 you don't have any FES -- any FES to either sue or to 

10 assist you in avoiding problems? What do you say to 

11 that? I mean, isn't that a compelling I mean, I 

12 realize this is sort of a negotiation point more than a 

13 legal point, but does that tie into whether this 

14 settlement is essential, whether these releases are 

15 essential to this reorganization or whether that is of 

16 importance for the Court to consider? 

17 MR. TENENBAUM: I think that Your Honor had 

18 it right, that that's really a settlement point. 

19 That's an incentive for us to settle, but we haven't 

20 been permitted to engage in settlement negotiations. 

21 

22 

THE COURT: That's certainly true, yes. 

MR. TENENBAUM: And as to essentiality under 

23 Dow Corning, the focus clearly is on does release of 

24 that third-party claim, will it cause a contribution 

25 claim back against the estate, that would make 
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1 reorganization impossible, and here we're focusing on 

2 what we call the independent liabilities. There 

3 wouldn't be any contribution claim back, so the answer 

4 is clearly release of that is not essential in the 

5 sense, meaning of Dow Corning in our view. 

6 

7 

THE COURT: Okay. 

MR. TENENBAUM: One other, just for the 

8 record, the NRC, I thank Mr. Alberino for his 

9 clarification about the Debtors' position about future 

10 compliance, but decommissioning obligations are rather 

11 

12 

quintessential compliance obligation. They're not 

monetary claims. People are required to decommission, 

13 they're not required to pay the NRC to do their 

14 

15 

decommissioning. They're required to do it themselves. 

THE COURT: Who is required to do the 

16 decommissioning, the owner? 

17 MR. TENENBAUM: The licensee is the primary 

18 liable party. Now you're getting -- without my NRC 

19 attorney here, I'm not going to be able to answer much 

20 more than that, but my off the cuff remark is that the 

21 licensee is required to --

22 THE COURT: The current licensee is -- well, 

23 one of the Debtors. I'm not sure which one. 

24 

25 

MR. ALBERINO: FE Generation. 

THE COURT: FE Generation, okay. 
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1 

2 

3 

4 

MR. ALBERINO: Nuclear Generation. 

THE COURT: Right. But NG? 

MR. ALBERINO: Yes. 

MR. TENENBAUM: I think. We do have counsel 

5 for one of the Citizens Groups here, who has a lot of 

6 knowledge about that. Maybe he has an answer to that. 

7 THE COURT: Okay. 

8 MR. TENENBAUM: The other thing I wanted to 

9 add in response to some of the remarks, two more 

10 things. One, on the question of oh, all of this, and 

11 again Your Honor made some reference to this in your 

12 last question, about oh, well, the Debtors are going to 

13 be able to comply with more by getting this infusion 

14 and being able to stay alive. But from our 

15 perspective, there's no safeguards or mechanisms in 

16 place to -- that that's going to go to us. It could 

17 all be stripped for Creditors, if the cleanup actions 

18 aren't selected in time. I mean, there's nothing --

19 that's our concern with why that's not a sufficient 

20 answer. 

21 THE COURT: Okay. 

22 MR. TENENBAUM: From our perspective. 

23 

24 

THE COURT: All right. 

MR. TENENBAUM: Lastly, Your Honor raised an 

25 excellent point about well, how is it that the Debtors 
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1 are not discharged or released from these liabilities, 

2 but the non-Debtor are? And that is a head scratcher, 

3 I have to say. How could that be? Bankruptcy is 

4 supposed to release discharged Debtors and they're not 

5 being discharged, but somehow non-Debtors are 

6 discharged and they haven't even filed for bankruptcy 

7 and put their assets in bankruptcy? Something is wrong 

8 here. 

9 And we didn't put this in our briefs, but 

10 since Your Honor asked about it, I'll mention it. This 

11 issue came up in a different context in one of the 

12 General Motors cases under interpretation of a 363 sale 

13 and the scope of free and clear of successor liability, 

14 an issue that frequently comes up these days, and one 

15 of the Judges in the Southern District of New York held 

16 that look, if the Debtors, GM, didn't get a discharge 

17 or release of a liability -- in that case, of course, 

18 there was no adequate notice of a known Creditor, and 

19 surely the buyer of the assets can't get something out 

20 of bankruptcy that the Debtor itself did not get. 

21 sort of a perversion of the bankruptcy laws -- the 

22 Debtor can't take advantage of a discharge or a 

23 release, but the buyer, the Court said no, he's not 

24 going to allow that. 

It's 

25 So that's something that we -- if we're going 
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1 to go forward and we're going to have a further 

2 briefing on this, or confirmation briefing on this, 

3 that's a case that we will bring up in our next 

4 briefing. 

5 

6 

7 

THE COURT: Okay. All right. Thank you. 

MR. TENENBAUM: Thank you. 

THE COURT: All right. That last point, does 

8 FEC have a comment about it, or is it on a different 

9 point? 

10 

11 points. 

12 

13 points. 

14 

MR. WEARSCH: I can make two very quick 

THE COURT: Okay. You've all got quick 

MR. WEARSCH: Very quickly, but with respect 

15 to the last point, we are released, we are not 

16 discharged, so we do not believe that that's 

17 applicable. Going back --

18 THE COURT: Well, I think he was addressing 

19 the irony, but okay. 

20 MR. WEARSCH: But going back to the statement 

21 that there are -- that there are independent claims 

22 here and there's no possible claim back against the 

23 estate, Your Honor, that's a question of fact. We 

24 wholly and absolutely contest that statement, but 

25 that's a reason why you have evidence at confirmation, 
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1 to determine whether or not there are, in fact, 

2 contribution indemnity claims. I don't think anyone 

3 can sit here and say that there's absolutely no 

4 indemnity or contribution claims for a property that 

5 was owned by FE or claims that occurred -- or that 

6 arose during that time period, right? There could be 

7 contractual indemnity. There could be contribution, 

8 there could be co-liability. 

9 So in and of itself, that is not a correct 

10 statement. 

11 Ultimately, Your Honor, coming back to the 

12 factor that you're looking at here regarding essential 

13 to the reorganization, I just want to make it as clear 

14 as I can. 

15 

16 

THE COURT: Yeah. 

MR. WEARSCH: I view that factor as looking 

17 at are the releases of these -- the non-consensual 

18 releases, what's being released with respect to those, 

19 are those essential to the reorganization, and the 

20 argument that I would make here, that I was trying to 

21 get at earlier, is that there's no scenario in which 

22 FirstEnergy or any other settling party would release 

23 some claims but then leave yourself open to others. 

24 You always look at it as a fulsome release. And the 

25 Debtors were very clear that they would require -- in 
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1 looking at their release from us, which was a mutual 

2 release, both sides would be required to release 

3 there's no scenario in which we would have left 

4 ourselves open to potential claims from third parties 

5 that could give rise to contribution indemnity type 

6 claims, but waive some of our other claims. So we'd 

7 say well, we could come back at you for a particular 

8 type of claims, but we're going to waive our $700 

9 million secured claim, we're going to waive all the 

10 pension claims that we're going to be paying in the 

11 meantime that we know are coming down the pike. 

12 Settlements are all or nothing, almost all 

13 the time, and so it was absolutely, positively 

14 necessary for us with respect to the Debtor, to waive 

15 the full amount of the contribution claims and, 

16 therefore, get the release of those, which would 

17 require a third-party release, in order for us to 

18 consider also waiving the other claims we would have 

19 against the Debtors' estate. 

20 

21 

22 

THE COURT: 

MR. WEARSCH: 

THE COURT: 

Okay. All right. Thank you. 

Thank you. 

All right. Let's go to either 

23 Citizens claims or other Governments that would like to 

24 

25 

speak. Sierra Club, is that right? 

MR. McCLINTOCK: That's right, Your Honor. 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

150 

ED_013364A_00001119-00150 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 Matt Mcclintock for Sierra Club. 

THE COURT: Thank you. 2 

3 MR. McCLINTOCK: And, Your Honor, I've got a 

4 two-month-old at home, so I'll try to brief, because 

5 I'll be in trouble if I don't make it back tonight. 

6 

7 

THE COURT: Okay. 

MR. McCLINTOCK: Just stepping back for a 

8 second, Your Honor, because sometimes this strikes me 

9 as more confusing than it has to be. It seems to me 

10 there's three buckets of claims here we're talking 

11 about. 

12 There's claims obviously that are only claims 

13 against the Debtors. Right, something that they did 

14 with the properties after their ownership, and we're 

15 not worried about that bucket today. 

16 There's another bucket of claims that we've 

17 been talking about today where there's potential co-

18 liability or contribution claims, right? There could 

19 be a claim against the FE non-Debtor parties, that they 

20 might have a contribution claim against the Debtor 

21 parties, so that's kind of what I call bucket two of 

22 claims. 

23 And then there's bucket C, which I think is 

24 the -- sort of the real crux of what we're arguing 

25 about today, which is claims that are only against the 
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1 FE non-Debtor parties. And, Your Honor, there's -- if 

2 you look at CERCLA or RCRA, several of these 

3 environmental statutes, portions of those, there would 

4 only be claims against the FE non-Debtor parties, that 

5 would not be claims against the Debtors here. 

6 And Your Honor, if you think about all the 

7 paper and all the ink that's been spilled on this, you 

8 never heard a single time these parties affirmatively 

9 say that those kind of claims don't exist, and in fact 

10 a lot of the admissions that we've had is to the 

11 contrary. 

12 So it's quite clear, Your Honor, that those 

13 three buckets exist, those three buckets of claims. 

14 And so I guess with that in mind, Your Honor, 

15 I'd first go back to something that was discussed 

16 pretty early in the case, which is -- and I think you 

17 might have brought it up, in fact. You were 

18 questioning sort of how is the Dow case and the Detroit 

19 case similar or different to this, and there's been 

20 some talk about mass tort. 

21 I'd posit it to Your Honor that the way those 

22 cases are different is that in both cases the 

23 obligation at issue, so in Dow obviously it was people 

24 who had been injured by silicone breast implants, those 

25 were claims against the Dow Corning Debtors, and those 
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1 claimants also asserted claims against the parent and 

2 against the insurer, right, but sort of as secondarily 

3 liability parties. 

4 

5 

6 

THE COURT: Mm-hmm. 

MR. McCLINTOCK: But the core claim was 

against the Dow Corning Debtors. Similarly, Your 

7 Honor, in Detroit, where it was pension liabilities at 

8 issue, these were the pension liabilities of the City 

9 of Detroit. Those pensions also had asserted hey, 

10 State, you might be potentially liability for some or 

11 all of this. State was putting in money and State got 

12 a release, but I think the common factor between both 

13 of those is that the core underlying obligations were 

14 obligations of the respective Debtors in those cases. 

15 And the releases were sort of secondarily liability 

16 parties. But again, the core obligation was of the 

17 Debtors and it was the same obligation that was being 

18 asserted against third parties and ultimately being 

19 released. 

20 And so, Your Honor, here what strikes me as 

21 the main difference is that, number one, the Debtor 

22 isn't liable. Certainly for bucket C that we talked 

23 about, where it's claims that only the non-Debtors are 

24 liable for. So that's in and of itself is a key 

25 difference from those two prior cases, where the core 
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1 obligation was an obligation of the Debtor. 

2 Number two, Your Honor, in all those cases 

3 the obligation was treated and, in fact, paid in full 

4 or substantially paid in full, under the plan, so there 

5 was money going to the parties who were giving the 

6 release, whereas here you've heard from the Government, 

7 there's not, certainly for bucket C, right? Where it's 

8 claims only against the FE non-Debtors. There's --

9 none of the compensation that's coming to the estate is 

10 going to the Governments in consideration of their 

11 

12 

release of those claims. That's just not happening. 

So again, that's a key difference. And I 

13 think that the third thing is that the outcome of 

14 claims in bucket C, i.e., claims only against the non-

15 Debtor parties, that doesn't affect the Debtors at all, 

16 which is in stark contrast to the Dow and Detroit 

17 situations. 

18 And I think, Your Honor, the reason I bring 

19 this up and go back to it this late in the hearing is 

20 because to me not only is this why these particular 

21 releases go too far and they're improper, because again 

22 there's -- they're not obligations of the Debtor at the 

23 

24 

end of the day. Certainly bucket C. 

But also, it's this reason why again and 

25 again, Your Honor, we're having trouble fitting these 
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1 into the box, and people have said well, maybe we're 

2 having trouble fitting them into the Dow Corning box is 

3 because Dow Corning involved mass tort. I would posit, 

4 Your Honor, it's because these aren't obligations of 

5 the Debtor, that this release goes a step further than 

6 either of those releases, because we're talking about a 

7 release of obligations that the Debtor -- the Debtors 

8 are not liable for, Your Honor. 

9 THE COURT: Help me out with the appropriate 

10 words to describe what you're describing, especially in 

11 bucket C or bucket 3. There's in the briefing, there's 

12 a substantial amount of discussion about direct claims 

13 and derivative claims, and I'm kind of mostly convinced 

14 that those labels are not very workable, because they 

15 mean different things in different context, or they 

16 mean different things in different people's mouths and 

17 different people's briefs, and so I'm -- they confuse 

18 me, I guess. 

19 

20 

MR. McCLINTOCK: And, Your Honor --

THE COURT: Well, I've been confused by them. 

21 What words would you use -- help me out with what would 

22 one call the claims in bucket C, if you will? 

23 MR. McCLINTOCK: I'll answer that, Your 

24 Honor, and you raised this earlier. 

25 THE COURT: Yeah. 
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1 MR. McCLINTOCK: In my first iteration of 

2 notes, which has changed a couple times, that was the 

3 first thing I was going to comment on, because I 

4 couldn't agree with you more, because I think both 

5 sides in this, and I put it on myself a little bit, 

6 have probably been loose with the use of derivative and 

7 direct, and I don't really think that's the core issue. 

8 What we're talking about here today is 

9 independent claims held by third parties, which is 

10 Government units, and it's other parties too, but it's 

11 really going to be governmental units that are at issue 

12 here. Independent claims held by third parties, 

13 against other non-Debtor parties, FE non-Debtors, where 

14 the outcome of those claims would not impact the 

15 Debtors, because there's no indemnification rights, no 

16 contribution rights. They're just independent claims 

17 that have no bearing on the Debtors, if they're 

18 resolved. 

19 

20 

THE COURT: Right. 

MR. McCLINTOCK: So I would call them 

21 independent claims, one non-Debtor versus another non-

22 Debtor. 

23 

24 

25 

THE COURT: Okay. 

MR. McCLINTOCK: No impact on the Debtors. 

THE COURT: Okay. Conceptually I understand. 
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1 All these lawyers though will say and their clients 

2 will really say, that's great on the chalkboard or on 

3 the white board, but in the real world any time you 

4 have a claim that's anything like this, environmental 

5 claim, a tort, everybody gets sued and we figure it all 

6 out later, and so there's no clarity as to what is the 

7 independent claim against FEC, you know, where they're 

8 primarily liable and there's no secondary liability on 

9 the part of the Debtor. 

10 If that bucket, if you will, were to be 

11 carved out, where would that leave FEC in the real 

12 world? Would they be sued for everybody and they'd 

13 have to prove that FES was also liable, to get their 

14 release? Is that what they would have to do? 

15 MR. McCLINTOCK: No, I don't think Your 

16 Honor, I think that there is for bucket C, I think 

17 there is very clear cases under statutes where only the 

18 FE non-Debtor parties would be liable. Certainly I 

19 think it's possible, right, any piece of litigation can 

20 be brought. You know, there could be a claim against 

21 the FE non-Debtors. They bring a spurious claim 

22 against the Debtors, seeking contribution, and the 

23 Debtors would have to defend that claim, but there's 

24 also, you know, Rule 11, you know, and a lot of things 

25 to prevent that. 
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1 

2 

3 

I guess from the standpoint 

THE COURT: Okay, go ahead. 

MR. McCLINTOCK: No, I was just going to say 

4 from the standpoint of how you could deal with this, I 

5 mean, it's very easy to carve out C, you know, from the 

6 release. B, where they're both liable, or there's 

7 potential contribution claims, that actually to me is 

8 where potentially you get into more factual issues and 

9 you'd have to take some discovery, determine which way 

10 the contribution actually flows, and then, you know, 

11 apply the Dow standard to that determination, but for 

12 C, it's just -- and Your Honor, my next thought was to 

13 go through some of the Dow factors and actually 

14 

15 

THE COURT: Okay. 

MR. McCLINTOCK: talk through bucket C and 

16 kind of how it fits within it. 

17 

18 

THE COURT: All right. 

MR. McCLINTOCK: But I think -- and I think 

19 that's probably the best way of actually exemplifying 

20 this. And before I do that, Your Honor, I would note 

21 that -- well, I understand Your Honor is looking at 

22 this through the prism of the Dow factors, that you may 

23 have read in our briefing, we fully agree with the 

24 governments, that you actually don't get there before 

25 you analyze your own subject matter jurisdiction, so we 
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1 think there's a first jurisdictional step, then you 

2 reach the Dow Corning factors. 

3 But that being said, Your Honor, I actually -

4 - I don't really disagree with you that you can look at 

5 it through the prism of the Dow factors, and the reason 

6 I say that is because the very first Dow Corning 

7 factor, which is identify of interest, which again 

8 you'll remember goes back to is there an 

9 indemnification relationship? To me, that's your 

10 subject matter jurisdiction hook essentially in the Dow 

11 Corning test, and it's also to me why that's the most 

12 critical factor, because really what that test is 

13 testing is, is there some impact on the Debtors of this 

14 claim? Would there be an indemnification impact, you 

15 know, what's the relationship? If there is no 

16 relationship, which would be the case with bucket C 

17 here, then you can just never meet that standard as a 

18 matter of law. 

19 So again, to me unless and until bucket C is 

20 carved out of the release, you can never satisfy that 

21 identify of interest prong. 

22 And Your Honor, again, that's why when you 

23 read on, you look at the jurisdictional issue through 

24 the prism of Dow Corning. Again, I didn't completely 

25 disagree with that, because I view that first standard 
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1 as really -- or first element of the test as really 

2 getting to the jurisdictional question. 

3 Your Honor, on factor three, which we just 

4 spent some time on --

5 

6 

THE COURT: Yes. 

MR. McCLINTOCK: And I guess I make one sort 

7 of bigger picture comment about how this whole hearing 

8 has gone. Every time we've talked about one of these 

9 particular Dow Corning elements, what you've heard from 

10 the Debtors and the FE non-Debtors is, Judge, don't 

11 read Dow Corning, don't listen to what it says, let's 

12 

13 

think about it differently. You know, apply different 

language. Don't read it literally. We've heard that a 

14 lot of times. 

15 And here when you read test number three, 

16 "The injunction is essential to the reorganization, 

17 namely, the reorganization hinges on the Debtor being 

18 free from indirect suits against parties who would have 

19 indemnification or contribution claims against the 

20 Debtor." On its face, Your Honor, that can't apply to 

21 bucket C, because again, those are claims of non-

22 Debtors against another non-Debtor for which no such 

23 rights exist. There would be no impact on the Debtors 

24 from any resolution of a claim in bucket three. 

25 So again, that factor as a matter of law 
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1 can't be established, certainly for bucket three. 

2 And Your Honor, I just I'll briefly touch 

3 on -- I know we've spent time on them, factors four and 

4 five, which is acceptance, the impacted class or 

5 classes has overwhelmingly voted to accept the plan. 

6 The one thing I wanted to point out here is 

7 that the Debtors earlier made an argument that well, 

8 hey, Judge, it's not just the governmental parties who 

9 are objecting, that are being forced to give this 

10 release to FE non-Debtor parties. Other Creditors are, 

11 as well. 

12 But Your Honor, what I would say with that is 

13 let's think about that practically and think about what 

14 parties actually have, you know, claims potentially 

15 against the Debtors, that also have claims against the 

16 

17 

FE non-Debtor parties. It's the governmental units. 

So, of course, Creditors who are getting the 

18 benefit of consideration, being paid for settling the 

19 governmental claims, and who likely don't have their 

20 own claims against the FE non-Debtors, are going to be 

21 happy to vote in favor of this. The only parties that 

22 are, as a practical matter, impacted by this are the 

23 parties sitting right over here who are objecting. 

24 So I think you have the very opposite of 

25 that. You essentially have the parties who are 
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1 impacted are overwhelmingly rejecting the plan. 

2 And Your Honor, number five, the plan 

3 provides a mechanism to pay for all or substantially 

4 all. On this, Your Honor, the Debtor has told you 

5 well, we're assuming all obligations, environmental 

6 obligations, and that's how we're proposing to pay. 

7 But if you think about bucket C, Your Honor, 

8 the Debtor is not assuming independent liabilities of 

9 

10 

the FE non-Debtors. The Debtors -- or the reorganized 

Debtors are only assuming the Debtors' liabilities. 

11 that argument certainly doesn't hold for claims in 

12 bucket C. 

13 or B. 

14 

It would only hold for claims in buckets A 

MR. ALBERINO: Your Honor, I keep hearing 

So 

15 about bucket C. I just want to reiterate that as owner 

16 and operator of these plants, we keep talking about 

17 bucket C. Bucket C applies to us. We are on the hook 

18 for a hundred percent of the liabilities, whether FEC 

19 was responsible, whether our predecessor to FEC was 

20 responsible. So I keep hearing to bucket C. I just 

21 want to make sure we're clear that I'm not sure if 

22 there really is a bucket C. 

23 

24 

MR. McCLINTOCK: Your Honor --

THE COURT: Well, I don't know if it's empty, 

25 but I don't know that it's not. 
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1 MR. McCLINTOCK: And Your Honor, if it's 

2 empty, why don't they just carve it out? The very 

3 fact that we're fighting over bucket C tells me and 

4 should tell you that it's worth a heck of a lot of 

5 money. 

6 MR. WEARSCH: Your Honor, it sounds like the 

7 worst deal on the history of the planet. We're 

8 supposed to pay $3 billion for the honor of having 

9 everyone just sue us and drag us through 20 years of 

10 litigation to decide whether or not there's a bucket C. 

11 I mean, what rationale party would sign off on this? 

12 Ultimately, there is no bucket C. I feel 

13 like we're in a spot right now where we're being told 

14 that the sky is purple and no one is allowed to look 

15 out. No one is allowed to look out --

16 THE COURT: Can you just step forward a 

17 little bit? 

18 

19 

20 

MR. WEARSCH: Oh, sure. 

THE COURT: So that we can get it recorded. 

MR. WEARSCH: Your Honor, I'm just saying I 

21 feel like we're in a world where we're being told the 

22 sky is purple but we're not allowed to look out the 

23 window to actually see that the sky is dreary gray 

24 today. 

25 Ultimately -- or more apt, we're being forced 
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1 

2 

3 

to prove that ghosts don't exist. And it's -- it's 

just almost impossible. I mean, we're chasing ghosts 

here, Your Honor. Ultimately we are positing that 

4 evidence at confirmation will show that there are 

5 indemnity contribution, contract, co-liable claims, 

6 primary responsibility. And we're being told, Your 

7 Honor, just assume that there's this set of independent 

8 claims that no one can articulate. Mr. Tenenbaum just 

9 said he's here -- he doesn't know if he has claims or 

10 not. He's just reserving his rights. So we're being 

11 told that there's this mythical class of claims but yet 

12 no evidence is being put on to prove whether or not 

13 that's there. 

14 

15 

THE COURT: You know, I understand and it is 

theoretical. Venn Diagram is theoretical. This is all 

16 about theory today, not about evidence, not about I 

17 guess facts really. What are we going to do at 

18 confirmation? Are we going to have a trial on every 

19 conceivable environmental claim that might exist? I 

20 hope not. 

21 

22 

MR. ALBERINO: We agree, Your Honor. 

THE COURT: Or I'm going to have to call in 

23 like, you know, support. 

24 MR. WEARSCH: To date none have been 

25 articulated, Your Honor, so I would posit it could be a 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

164 

ED_013364A_00001119-00164 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 very short hearing if we did it that way. 

2 

3 

THE COURT: Well, okay. I mean, that's a bit 

confusing, I suppose. I mean, I am concerned. I 

4 understand Sierra Club's argument, as I think it's very 

5 clear, and I am -- I do understand the concern that 

6 Government Creditors and maybe there's other, you know, 

7 have at least in theory about claims that -- there may 

8 be claims that FEC is responsible for, that FES is not 

9 responsible for, and FEC is not a Debtor and why should 

10 they get a release from that? 

11 And I guess I also understand the practical 

12 argument is well, then we'll be sued for everything and 

13 we'll just have to, you know, pay millions of dollars 

14 in legal fees to find out whether there's anything in 

15 bucket C. 

16 MR. ALBERINO: Your Honor, if you go back to 

17 the beginning of the hearing, go back to your life 

18 raft, which is Dow Corning. 

19 

20 

THE COURT: Okay. 

MR. ALBERINO: All the discussion we had 

21 about bucket C, independent claims, independent 

22 wrongdoing, it all comes back down at the end of the 

23 day to Dow Corning and the standard of unusual 

24 circumstances. And while we're running through 

25 different factors and we're debating whether there's 
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1 any evidence out there -- as you said, there's no 

2 evidence in the record today on any of these issues. 

3 We're having a theoretical discussion, but what's real 

4 is we have a standard articulated in Dow Corning that 

5 applies to approval of releases for independent claims, 

6 for independent wrongdoing, and we are running through 

7 different factors in Dow right now. Some people are 

8 arguing for a strict interpretation, don't depart from 

9 the guardrails of Dow. Others are arguing maybe we 

10 take a broader approach, just like other Courts have 

11 done, and look at Dow Corning in a more holistic way, 

12 but we're still kind of running through the different 

13 factors and trying to assist you in deciding whether 

14 there is at least a possibility that the releases can 

15 be approved at confirmation, based upon application --

16 based upon application of debt. 

17 I'm hearing lots of objections, lots of 

18 previews of the confirmation objections, lots of 

19 previews of evidence that parties will want to develop, 

20 as we advance towards confirmation, but I'm not hearing 

21 anything that would cause -- that I would say we are 

22 departing from the principle in Dow, where the Sixth 

23 Circuit clearly said non-consensual third-party 

24 release, independent wrongdoing, independent claims for 

25 independent wrongdoing, can be approved where unusual 
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1 circumstances have been demonstrated. 

2 I think the rest of the issues in terms of us 

3 running through application of Dow, whether it's a 

4 broader interpretation -- what evidence is going to be 

5 provided, go through different factors, or whether 

6 there are new factors that Your Honor wishes to focus 

7 on in connection with evaluating unusual circumstances, 

8 those are matters left for another day, for 

9 confirmation. 

10 

11 

MR. McCLINTOCK: Your Honor, can I --

THE COURT: Yes, absolutely. Thank you, 

12 gentlemen. 

13 MR. McCLINTOCK: Really I just had one more 

14 point and it kind of goes to this anyways. 

15 

16 

THE COURT: Right. 

MR. McCLINTOCK: And it gets -- we've talked 

17 about this deal, just utterly collapsing into a massive 

18 litigation, if any part, even bucket C, is carved out 

19 of the releases or can't be approved. First of all, 

20 Your Honor, I've been through a lot of these cases that 

21 there's way too much economic incentive for the parties 

22 to get a deal done, that that's frankly never going to 

23 happen, and I think the bigger issue here is that this 

24 is rally, Your Honor, it's not even a fight about the 

25 FE non-Debtors and sort of whether they have to put in 
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1 more or less. It's really a fight over there's $1.6 

2 billion in balance sheet cash at the day this comes out 

3 of bankruptcy. A bunch of that cash is obviously 

4 coming in from this settlement, and a bunch of that 

5 cash is coming in because they're settling claims of 

6 the governments that they really have no right to 

7 settle. 

8 And so this is a fight over sort of how are 

9 those funds used, because you'll remember at the last 

10 disclosure statement hearing, one of the issues I 

11 raised with Your Honor was that there's no restriction 

12 in the plan on the ability to use that cash to make 

13 distributions to equity holders. And so effectively 

14 that cash can just go out the door, even though it's 

15 cash that really came in on account of settling 

16 governmental claims. 

17 And so really all that happens here, Your 

18 Honor, is that by saying look, bucket C is 

19 unacceptable, it can't be approved, and Your Honor, 

20 legally that's the right position, it just can't be. 

21 All it does is lead to a discussion about, you know, 

22 how should those funds be set aside, and Your Honor, it 

23 could bonding, it could be escrows. You talked about 

24 this. 

25 But there's a reasonable negotiation. It's a 
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1 negotiation that frankly, Your Honor, should have 

2 happened a lot earlier in this case, or we wouldn't 

3 have had a two-day hearing on this. 

4 

5 

6 

7 

So I'll leave it at that, Your Honor. 

MR. ALBERINO: Your Honor 

THE COURT: Thank you, sir. I appreciate it. 

MR. ALBERINO: To that point all I will say 

8 is that if there's anything that has been cleared up 

9 from today, it's that that side of the room is not sure 

10 what's even asked for in terms of how much should be 

11 allocated. And we're not the first company that has 

12 power plants or impalements as environmental 

13 obligations. 

14 We have bonded our obligations when we 

15 entered into negotiated agreements with the agencies. 

16 But regular way, perspective environmental obligations, 

17 we have told Mr. Tenenbaum, we've told the agencies, we 

18 are certainly willing to entertain those negotiations. 

19 We want to entertain those negotiations, because we 

20 want confirmation to be consensual. 

21 But we still don't have we still don't 

22 know where they stand in terms of what they think their 

23 claims are, what level of insurance they think they 

24 need or allocation, but that's why the confirmation 

25 process and discovery process, you know, is going to 
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1 help us educate all the sides on what the issues are, 

2 so that we can work towards hopefully engineering a 

3 solution here, which we don't believe is going to 

4 require us to re-solicit or re-engineer our plan in any 

5 way. 

6 But what has to happen and what we can't risk 

7 happening, while we pursue this, is there needs to be 

8 an educational process that goes to feasibility, will 

9 we be able to stand behind all the obligations. If 

10 there's a risk that we're not -- because right now the 

11 only claims we're talking about with FEC, these are the 

12 backstop claims. These are the claims where we fall 

13 down, our successors in interest fall down, and 

14 Superfund site shows up and the agencies are going 

15 after historical owners. 

16 That's the risk that they are litigating to 

17 protect against right now, and we're going to have to, 

18 as we run through discovery with them, get everybody 

19 educated on what's the probability of that occurring, 

20 what's the -- what is the likely magnitude of the 

21 exposure, but having this case like stop, so we can sit 

22 around and entertain and educate people for an 

23 extended period of time to negotiate with no 

24 confirmation in site, with no timeline, no tension, to 

25 get there, that's what we are -- that's what we're 
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1 opposed to because we think that's counterproductive, 

2 and we're not sure at the end of the day what deal 

3 there is, you know, remaining to us, once that 

4 negotiation ends. 

5 THE COURT: Well, that's sort of a different 

6 attitude toward negotiation than you had with all the 

7 other Creditors though. I mean, you know, you took 

8 plenty of time, and I don't think inappropriately so, 

9 to negotiate deals with the economic Creditors, and 

10 maybe it's because you speak the same language and 

11 there's probably reasons for that. 

12 But as you say, maybe the governments or some 

13 of them are being evasive about what the claims 

14 they're trying to keep all of their options open. 

15 Maybe they don't know how much their claims are worth, 

16 if any. They don't even know what to offer or know 

17 what to accept, but maybe a process where you put --

18 where you force them to put up or shut up, maybe this 

19 is frustrating because you have allowed it to fester. 

20 Maybe there's a little bit of blame on both sides, I 

21 guess is what I'm trying to suggest about that. 

22 

23 

And this hearing is not about blame. A lot 

of good work in this case. I don't want to make 

24 anybody defensive about that. But what -- you think 

25 the best way to get these negotiations going and 
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1 completed is to start the clock toward a confirmation 

2 hearing. What if the result of those negotiations are 

3 that you do have to revise the plan and re-solicit? 

4 What do I have -- don't you think I should be concerned 

5 with not only the cost of soliciting this plan 

6 disclosure statement, but all of the million plus 

7 people that will be receiving confusing piles of paper 

8 in the mail and asking what the hell's going on? Why 

9 are they changing their mind again? I already voted 

10 

11 

once. Why should I vote again? 

MR. ALBERINO: Your Honor, I said at the 

12 beginning that a deal that involves carve-outs and 

13 releases, you know, setting up reserves to deal with 

14 environmental -- to deal with perspective environmental 

15 liabilities, that is not going to require re-

16 solicitation of our plan. If this was a gating item 

17 if resolution of these issues were gating items, to 

18 propose the plan, you know, they would have been 

19 addressed already. So this is not going to slow down 

20 the confirmation process. 

21 I think -- and while I understand that I 

22 think the concern you raise is a good concern, I think 

23 there's a broader concern, and the much more important 

24 concern which is, you know, what deal is there left to 

25 salvage after we spend how much time, you know, as the 
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1 agencies want, to conduct a historical environmental 

2 audit, going back to I don't know when, Your Honor. 

THE COURT: I don't know that that's going to 3 

4 be the productive approach. I think the productive 

5 approach is getting enough people in a room that fit 

6 within a room, and start talking about these concepts 

7 seriously, right? 

8 

9 with --

10 

MR. ALBERINO: Well, Your Honor, for example, 

THE COURT: And we could have a mediator, for 

11 example, might help you if you all want that, right? 

12 MR. ALBERINO: I was going to say, Your 

13 Honor, when we asked for discovery, because we've been 

14 asking DOJ for discovery to let us know what it is you 

15 want, because we've been frustrated for many months 

16 listening to arguments about the ghost, these 

17 theoretical claims, and I think the confirmation 

18 process so far -- we finally got discovery requests, so 

19 we can at least start to narrow like the scope of the 

20 universe of what they want, what do we have to produce, 

21 what are we going to provide you guys to help you 

22 develop your confirmation issues and to help us all 

23 kind of develop a sense, like in every confirmation 

24 process, of what are the issues? What are the 

25 strengths and weaknesses of people's arguments, the 
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1 actual arguments, heading into confirmation? How does 

2 that impact the ability of all sides to start 

3 bargaining now that they have a sense, now that they 

4 have facts to actually support the arguments that 

5 they're making in negotiations, as opposed to just 

6 making theoretical arguments of I want this or I want 

7 that. 

8 I'm not -- and I apologize if I'm diminishing 

9 

10 

11 

the concerns. I don't mean to diminish the concerns of 

interests of the agencies. I understand they're 

legitimate. We're not objecting to anyone standing on 

12 these issues, but there is a practical element to every 

13 large complex, you know, Chapter 11 case. And there 

14 are deals that are cut with people that are ready to 

15 cut deals, are prepared to cut deals, and in a position 

16 to do so. 

17 Frankly, I felt that we have not really been 

18 in a position to do that yet, given just uncertainty 

19 about the scope of the ask and finalizing our 

20 projections and the business plan for the Company, 

21 which obviously, as you've heard, is a huge point of 

22 contention, because they want to raise all sorts of 

23 feasibility issues, but whether it's feasibility or 

24 releases, the real issue in this case is -- well, can 

25 the reorganized Debtor comply with its important 
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1 environmental obligations. You know, the release issue 

2 is an important one, but at the end of the day the 

3 release doesn't the release matters less if the 

4 Debtors are set up in a way they're prepared to stand 

5 behind all the environmental obligations. 

6 That's what this fight is about, you know, 

7 taking a step back from all the objections and the plan 

8 and the DS. And we understand that -- we want to get 

9 the agencies on board and backing us, that what we're 

10 proposing works, and I think they have not had -- they 

11 have had limited involvement with us. I'm not going to 

12 go back and go he said, she said, on who's available 

13 and whether they took advantage of things. 

14 

15 

Be that as it may, where we are today, they 

need to get comfortable. We want to get them 

16 comfortable, and if they're not comfortable, we want to 

17 figure out how do we get all the agencies on board. 

18 This is not supposed to be a contentious process. 

19 My concern though is that if we don't begin 

20 moving this confirmation train forward here, that this 

21 is going to languish, that there's not going to be any 

22 catalyst to try to get deals done and reach consensus, 

23 because we're taking tension off the line, Your Honor, 

24 which is a necessary in my experience, necessary to 

25 help multiple parties get to -- get to resolution on 
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1 points. 

2 And frankly, we have a lot of deals that are 

3 kind of hanging in the balance right now, that 

4 hopefully will be there in some form or another, but 

5 there are no guarantees at the end of the day that 

6 people change their minds or something happens at the 

7 business or something happens from a regulatory 

8 perspective, where all of a sudden, you know, all the 

9 hard work is for naught. 

10 

11 question. 

THE COURT: If I were -- let me just ask a 

If I were in the next hour or two finally 

12 approve a disclosure statement, including your various 

13 edits you provided here and finally given patient Ms. 

14 Patton a chance to talk and raise her concerns about 

15 other releases, and bind over, if you will, all of 

16 these very important issues, for confirmation, on the 

17 theory that between now and confirmation, you would 

18 negotiate like crazy men and women, and also do 

19 discovery about feasibility and anything else that 

20 needs to be established at confirmation, how much time 

21 would you be -- and this gets to the other pending 

22 motion, the discovery motion, kind of the scheduling 

23 motion. 

24 You need minimum, little over a month; right? 

25 But that's just to do notices of balloting and all of 
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1 that. I assume that you're contemplating something a 

2 little more elongated than that, but maybe not too much 

3 more. I don't know. What -- to the nearest month, how 

4 much time are you talking about? 

5 MR. ALBERINO: So, Your Honor, we originally 

6 had proposed confirmation dates in the beginning of 

7 May, when we were back in front of you 

8 

9 

10 

THE COURT: Right. 

MR. ALBERINO: 

that's not going to work. 

-- on March 19th. Obviously 

I think the date that we've 

11 circled and we've tried to take into account the 

12 discovery requests that have come in, the issue that 

13 have been raised, how the confirmation issues are being 

14 framed right now, and we were going to propose to Your 

15 Honor a confirmation date in mid to late June, to give 

16 parties enough time to take discovery. 

17 I think we're in a position where we believe 

18 we can complete that discovery by the end of April. 

19 THE COURT: If you did it that way, would you 

20 contemplate soliciting as soon as possible and then 

21 doing the discovery in the background, or would you 

22 because that's much more than 28 days, you know, or 35 

23 days, depending on how you want to count it, would you 

24 get everything ready to go and pause it for a few weeks 

25 while you did this process, just in case anything 
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1 changed at the last minute? 

2 MR. ALBERINO: What we would do is this, Your 

3 Honor. We would start -- once the disclosure statement 

4 is approved, within a number of days of the order, we 

5 will basically prepare our packages for voting, and 

6 we'll go out and solicit the plan. 

7 

8 

THE COURT: Okay. 

MR. ALBERINO: The voting deadlines and 

9 objection deadlines are not going to be -- can be 

10 extended, if necessary, as we push towards 

11 confirmation. I assume if we have objecting parties 

12 that are in the middle of discovery, it's common 

13 practice for us to work with them on a briefing 

14 schedule, so that they are -- so that they have the 

15 ability to incorporate what they've learned through 

16 discovery in the objections, so I think we can 

17 certainly provide for a more extended like voting and 

18 objection deadline, to deal with an extended 

19 confirmation pathway. 

20 THE COURT: So that the deadlines for 

21 balloting and objection would be about as much in 

22 advance of the confirmation hearing date as you would 

23 ordinarily expect, even just a lot longer than 28 days 

24 out from the date you do the solicitation? 

25 MR. ALBERINO: Right. If we're contemplating 
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1 a confirmation hearing in mid to late June, then we can 

2 certainly provide them with more time than the minimum 

3 under the bankruptcy rules, and I think with a large 

4 case like this, you know, more time is fine. And like 

5 I said, with respect to the objection deadlines, as 

6 part of the scheduling order, we can agree upon 

7 briefing deadlines that give objecting parties, as well 

8 as us, the ability to file briefs, where we have the 

9 benefit of the discovery process. 

10 

11 

THE COURT: Okay. Mr. Tenenbaum, and then 

MR. TENENBAUM: If I could just correct, 

12 clarify the record on -- be very quick because there's 

13 a lot of people waiting that haven't spoken yet, but --

14 

15 

THE COURT: Yeah, I know. 

MR. TENENBAUM: Really I'd just take one 

16 minute to correct the record on the settlement 

17 

18 

19 

20 

21 

22 

23 

24 

25 

negotiations. The implication I thought I heard made 

was that we weren't available. We -- Your Honor, we've 

been here since September. Every time we come here, we 

want to negotiate, we want to negotiate. We gave them 

a term sheet. It doesn't have numbers in it, but it 

has a whole structure in it. No response yet, and this 

is a few weeks ago. I mean, I just need to clarify the 

record that we have been waiting. You heard me many 

times. I mean, I can't believe they're saying that we 
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1 are not available somehow for settlement negotiations. 

2 But 

3 

4 

5 

THE COURT: All right. 

MR. TENENBAUM: Just to clarify. 

THE COURT: Okay, that's fine. Let's hear 

6 from some of the parties that haven't been heard yet, 

7 because we're running out of time. Coming from both 

8 sides -- good afternoon. 

9 MR. WILLIAMSON: Thank you, Your Honor. 

10 Brady Williamson for the Citizen organizations. 

11 In light of everything that's been said and 

12 written, I will be very brief, and I will not add any 

13 words to the discussion of Dow Corning. The Court this 

14 morning used the right phrase, the hot spot is the 

15 parent. It's FirstEnergy. 

16 On Page 2 of their most recent submission 

17 they said that they seek a complete separation from the 

18 Debtors, and that's a clear, crystal clear, statement 

19 of what they want. The problem, which the Government 

20 has highlighted and we reinforce, is that that's not 

21 possible. 

22 History won't permit a complete separation. 

23 The public interests won't permit a complete 

24 separation. And again, to use the words of the Judge, 

25 in this case there aren't any facts necessary to 
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1 establish that there can never be a complete 

2 

3 

separation. FE has owned the nuclear plants, the coal 

plants. It's guaranteed performance of those plants. 

4 It still guarantees elements of the plants' operation, 

5 and you combine that with the definition of property 

6 and business, and there is no way that these releases 

7 can provide complete separation. 

8 Really, just one final point. It is not 

9 enough to say that the Debtors will absorb and assume 

10 all of these obligations, for two reasons. First, the 

11 Debtors may not have the practical ability to assume 

12 all of these obligations. And secondly, legally the 

13 Debtors may not be able to assume all of these 

14 obligations, because as the Court has noted, all of 

15 these obligations run historically, at least back to 

16 2005, and before that. 

17 Finally, I think what the disclosure 

18 statement and the plan asks for is a release of 

19 unknowns, unknown liabilities, potential liabilities. 

20 And that certainly might work if the Debtors 

21 manufactured widgets or refrigerators or automobiles, 

22 but when the Debtors manufacture energy and do so in a 

23 way that is not only heavily regulated, but also 

24 invested in the public interest, both because the 

25 public -- all of it consumes the product, and also 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

181 

ED_013364A_00001119-00181 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 because if the Debtors fail in their responsibilities, 

2 and the parent has been released, the only parties left 

3 to fulfill the responsibilities are the public. 

4 So, Your Honor, the Citizen organizations 

5 that have appeared here since the outset join the 

6 Governments in their objection, and ask that on these 

7 terms, given this language, the disclosure statement 

8 not be approved. 

9 Thank you. 

10 

11 

THE COURT: Thank you. Sir. 

MR. IDZKOWSKI: Thank you, Your Honor, for 

12 allowing me to speak from the Ohio Attorney General's 

13 Office on behalf of the Ohio EPA and Ohio Department of 

14 Natural Resources, Assistant Attorney General, Mike 

15 Idzkowski. 

16 The Court has recognized Ohio's concern and 

17 

18 

19 

the Government's concern. It's hit the nail on the 

head. There's liability, independent liability, of 

non-Debtors. It's out there. For facilities that the 

20 Debtors now own, that were once owned -- they were once 

21 built, owned, operated by non-Debtors, and I'm just --

22 I'm not going to argue our case again. I'm just going 

23 to say here's an example of a bucket C, bucket C or 

24 bucket three, I don't this is the kind of cause of 

25 action we might have. 
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1 

2 

So at the Sammis power plant in Ohio -- these 

are not incidental liabilities. They have a north and 

3 south coal ash -- or two coal ash ponds, north and 

4 south, installed in 1959. Built 1959, modified 1967 

5 and 1980. So they were owned and operated by non-

6 Debtors. 

7 Ohio was the entity. So there are -- they're 

8 regulated for the past owner and operator liability, 

9 they're regulated under federal regulations for the 

10 closure of those coal ash ponds, and they need a 

11 closure plan for that and there's all kinds of legal 

12 processes under which they would close the plant or the 

13 ponds, and they would have appellate rights and so 

14 forth under those -- that closure. They would have all 

15 kinds of legal rights as to what finally gets done in 

16 

17 

18 

terms of closure. So that's under federal regulations. 

Under Ohio we regulate it under 61 -- Revised 

Code 6111, surface water and groundwater laws. So 

19 under that we have regulatory liability and this would 

20 be based on scientific evidence of contamination of 

21 groundwater, so if they had as an owner/operator it was 

22 shown during their operation that there was groundwater 

23 contamination, they'd be liable. 

24 Now, this might be from design flaws, from 

25 the '67 or 1980 modifications. It could be potential 
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1 liability for groundwater, and if they have that, they 

2 could have they could have costs for reassess -- for 

3 assessment of the harm to determine size and the speed 

4 of the movement of the plume. They would have to do 

5 assessment and have a cost related to that for the --

6 to determine the type of contamination and the nature 

7 of the contamination. They'd have to have costs to 

8 come up with and propose a feasible remediation measure 

9 to deal with the contamination. So there would be all 

10 these costs. 

11 

12 

13 

There would be costs of remediation. They'd 

have to hire contractors. They'd have to hire experts, 

consultants and so forth, people to do the work. There 

14 would be costs of long-term monitoring to make sure 

15 that the remediation is or was effective. And there 

16 would be potential civil penalty liability under 

17 Revised Code Chapter 6111. $10,000 per day, per 

18 violation, of each statute or regulation they're 

19 violating, and there's so many, I can't possibly ever 

20 list them. 

21 But we're going to do away with this 

22 liability. We're going to release this liability here 

23 in this case? And I would hope we don't go and set a 

24 time table for releasing this liability or putting out 

25 all this evidence. We're not prepared. The State 
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1 isn't able to say in the next 60 days or so, these are 

2 all the violations that could potentially be, and 

3 here's a number. 

4 We have all kinds of legal issues and 

5 scientific measures and studies that need to be done, 

6 and so this is the effect, if you will, of a bucket C 

7 cause of action. 

8 Ohio has a statutory responsibility and the 

9 authority to protect the environment and the public 

10 health and safety. And that's essentially what we're 

11 here to remind the Court of and in this Bankruptcy 

12 Court, the Court should enjoin that authority to do 

13 that and to protect the public. 

14 If I were to -- and I should say I used to be 

15 an enforcement attorney in our section, so I should 

16 know this better, but if we were to sue for groundwater 

17 violations, we would have a separate pot for Ohio 

18 Edison, so we -- it wouldn't be a big pot where 

19 everybody is liable and we have to sort it all out. We 

20 would have a special -- we would have specific 

21 violations listed for Ohio Edison or any other non-

22 Debtor entity that's liable. 

23 Thank you. 

24 

25 

THE COURT: Thank you very much. Yes, ma'am. 

MS. NEWELL: Good afternoon, Your Honor. 
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1 Margaret Newell. I'm here on behalf of the United 

2 States and I just want to point specifically to the 

3 fact that I am here on behalf of federal agencies that 

4 have not filed claims against the United States. 

5 We have not received any notice from these 

6 Debtors, who are essentially seeking an injunction 

7 against the Federal Government for blanket immunity 

8 from all federal enforcement and claims, for a non-

9 Debtor. 

10 This is -- as I argued in my reply brief, 

11 this is not within the Court's power to enter an 

12 injunction against the Federal Government that's for --

13 that the Federal Government is just to be barred from 

14 enforcing the law against certain parties. I mean, 

15 they haven't even specified really who all the parties 

16 are. They've listed certain non-Debtors, but they also 

17 want all of their affiliates and principals and all 

18 other kinds of broad supposedly related people and 

19 entities to be -- get a free pass from federal law 

20 enforcement, for all periods before the plan is 

21 confirmed in a bankruptcy case that it's not their 

22 bankruptcy case. 

23 

24 

So, Your Honor, this is just outside the 

Court's power to enter an injunction. I mean, even 

25 though the 7000 series of bankruptcy rules don't apply 
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1 here, Rule 3016(c) does and it requires any injunctive 

2 relief to be specific. And this is not specific. It's 

3 not -- it's not barring a particular type of claim, 

4 particular type of action. And it's not really our 

5 duty to make those actions clear to the Court, as to 

6 what the Debtor is seeking. 

7 We don't know what the Debtor is seeking. 

8 There are all kinds of agencies, hundreds of agencies 

9 out there, that may need to investigate and enforce the 

10 law against non-Debtors, and it's not our burden to 

11 figure out whether we have those claims or should be 

12 bringing them at this time. 

13 If we have claims against the Debtor, we 

14 understand there's a duty on our part to file proofs of 

15 claim for the claims we want to, you know, participate 

16 in the estate. That's really the Bankruptcy Court --

17 the Bankruptcy Code operates to protect Debtors, and in 

18 order to give them a fresh start to give them a 

19 discharge. 

20 But you can't give a discharge under the 

21 Bankruptcy Code to these non-Debtors, and the blanket 

22 immunity that they are trying to achieve for non-

23 Debtors, putting the burden on the United States to 

24 figure out what it's claims are against non-Debtors 

25 during the bankruptcy case, is in the nature of a 
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1 discharge that would actually not only not be 

2 consistent with 3016(c), but it's outside the Court's 

3 powers under the Bankruptcy Code 1129 and would 

4 essentially be a discharge for non-Debtors under 

5 524(e), and so recognize that the Court's jurisdiction 

6 to confirm a plan, the plan may contain injunctions, 

7 but only to the extent that injunctions may be entered 

8 under the law and I think that the scope of the 

9 injunctions that are sought here exceeds that. 

10 And so I don't think it's hard to fix. I'm 

11 sort of embarrassed to have to come to the Court for 

12 protection here, because you'd think I would have been 

13 able to talk them into saying let's carve out the 

14 federal agencies that didn't file claims against the 

15 estates, let's carve out agencies who never got notice 

16 of what their claims are that are going to be affected, 

17 and the Federal Government is going to be deprived of 

18 claims, which are its property interests, or its 

19 enforcement rights and authorities against non-Debtors. 

20 And there's no mechanism at all. That's why 

21 in my brief I pointed out that Dow Corning factors one, 

22 four, five and six could never be met for claims that 

23 haven't been asserted or filed against the estates by 

24 

25 

agencies other than the ones who filed claims. There's 

no way we could vote. There's no way we could have any 
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1 payment out of the estate. We haven't sought payment 

2 out of the estate. There's no mechanism whatsoever. 

3 The only way we can pursue these claims and these 

4 enforcement actions against non-Debtors is to actually, 

5 you know, file suit, which is the very thing that they 

6 seek to prohibit. 

7 So I don't understand why we couldn't be 

8 carved out for any agency that hasn't claimed anything 

9 against the estate, and you know, and in that sense 

10 isn't even participating in this bankruptcy case at 

11 all. 

12 So I think we fall squarely in bucket C, to 

13 the extent that, you know, we've been talking about 

14 bucket C, and the Debtors speak out of both sides of 

15 their mouth. They say this doesn't apply to the extent 

16 you don't have a claim against the United States, but 

17 if you read their -- the language of the release, it 

18 applies to any holder of a claim, which the United 

19 States has claims, it's just that many of its agencies, 

20 which are to be treated separately for notice and, you 

21 know, deprivation of rights, have not actually 

22 participated in this case. They say any holder, which 

23 would include the United States, is subject to the 

24 releases and all the releases apply to anything that 

25 has to do with the Debtors' business. 
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1 Well, as you heard, as is evident in the 

2 disclosure statement, on the fact of these documents 

3 I'm not talking about something that needs to be 

4 proven. On the fact of these documents you can see 

5 that the Debtors' business -- the corporate parent was 

involved in the Debtors' business. Otherwise, it 6 

7 wouldn't need to extricate itself from them. They've 

8 just admitted they want to be separated from the 

9 Debtors, but yet they have not been up to this point. 

10 So the scope of the releases having to do 

11 with the Debtors' businesses is excessively broad. It 

12 should be the Debtors' estates and the claims against 

13 the Debtors that are involved in a bankruptcy 

14 proceeding. 

15 Otherwise, with all due respect, Your Honor, 

16 exceeds the equitable jurisdiction of this Court, and 

17 it certainly exceeds the exclusive jurisdiction of this 

18 Court under 1334(e). That's over the property of the 

19 estate, not against other party -- third parties', you 

20 know, property or claims, and it exceeds the equity 

21 jurisprudence authority that Dow Corning is based on. 

22 Dow Corning said well, generally you can't 

23 get a discharge for non-Debtors, but in unusual 

24 circumstances, because of the Court's equity powers to 

25 adjust Creditor-Debtor relationships, and to marshal 
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1 the assets of Creditors, such that they have to seek 

2 against one fund instead of the other, well, maybe in 

3 some instances we can figure out factors that will 

4 establish those kinds of circumstances, where the Court 

5 could marshal assets. 

6 And so that's why you have these requirements 

7 that there be an identity, so that the Creditor does 

8 have two funds from which to collect, you know, on the 

9 same claim. There has to be a way for that Creditor to 

10 have a say in whether this is, you know, an equitable 

11 marshalling of its ability to recover. You have to 

12 have an actual mechanism for the Creditor to recover 

13 from the estate, if not from these third parties, or 

14 some other alternative fund, like in Dow Corning, there 

15 was a fund, so they could go to one of the other two 

16 funds. It's a marshalling equitable power. It's not a 

17 power to destroy property or claims or enforcement 

18 rights of the United States against non-Debtors. And 

19 it should not exceed the limits of the Court's powers 

20 and it should not be the equivalent of an impermissible 

21 discharge. 

22 And that's what I wanted to add, so I propose 

23 that the Court not approve the disclosure statement 

24 unless it excludes the federal agencies who did not 

25 file claims and who have no claims against the estates 
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1 from the non-Debtor releases. 

2 THE COURT: All right, thank you. Before you 

3 go, let me just ask you, since you happen to be there, 

4 and this kind of goes to all of the Government lawyers, 

5 and I realize you have slightly different portfolios. 

6 Is there room for negotiation with these 

7 Debtors regarding these releases, in light of the fact 

8 that on the one hand they're non-Debtor releases, and 

9 so you feel the right to stand by them and keep them 

10 from being released, and yet at the same time many of 

11 these properties are owned and operated by these 

12 Debtors and have been for the most part, with a few 

13 exceptions, for over a decade, and that perhaps the 

14 survival of these Debtors would have some salient value 

15 to all of you, with respect to claims that could arise 

16 or become apparent in the future, and that there might 

17 be some waiving of your different disparate interests? 

18 In other words, yes, you have claims against non-

19 Debtors, and maybe they shouldn't be discharged or 

20 released. I understand that. 

21 You have claims against the Debtor in their 

22 current operations of these facilities, and if they 

23 liquidate, you may be in bad shape, and I'm not sure 

24 which is worse, and I'm not sure you know right now. 

25 Is there room to negotiate here? 
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1 

2 argument. 

And maybe you're not the -- I appreciate your 

It was excellent. I don't know who wants to 

3 speak to this issue, but do you have any observations 

4 from where you sit, being new to this circus? 

5 MS. NEWELL: I can give you one limited 

6 observation, and then I want to hand it over to Mr. 

7 Tenenbaum. 

8 I can say that I don't feel -- I don't know 

9 that it will be very easy for a state Department of 

10 Labor to give up black lung claims for the benefit of 

11 some sort of negotiated solution for environmental 

12 claims, or say -- I can't say our Criminal Division is 

13 going to give up restitution claims to, you know, 

14 satisfy environmental obligations. These are -- the 

15 agencies of the Government are not only numerous, but 

16 varied in their mission, so that would be a very 

17 difficult conversation to have if we're not talking 

18 about all the same -- agencies with authority. 

19 

20 

21 

22 

THE COURT: Okay, thank you. Mr. Tenenbaum. 

MR. TENENBAUM: Yes, Your Honor. We do have 

room to negotiate. In fact, we have been authorized at 

very high levels to negotiate. We've not had much 

23 takers and interest from the other side in negotiation 

24 

25 

so far. We're open to mediation, if Your Honor thinks 

it would be helpful. This case is -- success of this 
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1 case is very important to us, so we are very open to 

2 negotiation. 

3 One thing -- one word of caution though, 

4 these are -- as you can tell from the hearing today, 

5 these are really novel, difficult issues. I am not 

6 optimistic about negotiating at the same time as 

7 litigating, particularly on a fast schedule. I'm not 

8 optimistic about that because there's only so much we 

9 can do, as the Government, at the same time. 

10 

11 

12 

13 

THE COURT: Okay, thank you. There's a 

gentleman here -- you, sir. You've been up several 

times. Would you like to speak? I've lost track of 

who you represent, so I'm sorry. Should have name 

14 tags, I guess. 

15 MR. SELIGMAN: David Seligman from Kirkland 

16 on behalf of OVEC. You know --

17 THE COURT: OVEC, thank you. 

18 MR. SELIGMAN: Your Honor, I went to -- I'm a 

19 graduate of Dartmouth College and there's the famous 

20 Dartmouth College versus Woodward case in the Supreme 

21 Court, where Daniel Webster was up saying, you know, 

22 it's a small college but there are those who love it. 

23 And so I mention that here, because we have a unique 

24 issue and interest that's different 

25 THE COURT: Yes. 
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1 MR. SELIGMAN: than what you've heard. 

2 And actually there's been a lot of talk today about the 

3 hypothetical claims of the Government, and we don't 

4 know what the proving negatives, ghost, bogeyman, all 

5 that kind of stuff, but let's knife into two claims 

6 that OVEC has that are going to be subject to -- either 

7 side is going to argue that there's part of the third-

8 party release, so it's like very specific, so we can 

9 put some meat on the bone. 

10 So as Your Honor knows, OVEC is party to the 

11 ICPA. 

12 

13 

14 appeal. 

15 

16 

THE COURT: Right. 

MR. SELIGMAN: Subject to rejection. It's on 

THE COURT: Right. 

MR. SELIGMAN: There is a claim which we're 

17 investigating against FE, the parent, guarantee claim, 

18 with respect to the ICPA. Now, to be fair to FE, they 

19 dispute that. They heavily dispute that. That's not 

20 an issue for today. 

21 

22 

THE COURT: Mm-hmm. 

MR. SELIGMAN: But that's what I would put 

23 sort of the classic guarantee claim against a third 

24 party. 

25 In addition, Your Honor, there's two other 
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1 non-Debtors who are party to that ICPA. If Your Honor 

2 recalls, there's about eight or ten parties to this 

3 

4 

ICPA. FES is one of them, but there are two other 

members. AES and Monongahela. Those are non-Debtors 

5 under FE. 

6 

7 

8 

9 like FES. 

10 

11 

THE COURT: And they're members of OVEC, like 

MR. SELIGMAN: They are members of OVEC, just 

THE COURT: Mm-hmm. 

MR. SELIGMAN: They have to pay in, just like 

12 FES, pursuant to that contract and they've been 

13 members. They've been parties to that contract for 

14 decades or years certainly. 

15 

16 

THE COURT: Yeah. 

MR. SELIGMAN: If you read the language, and 

17 again when we saw the replies come in and we've seen 

18 the argument here today, when you read the language, 

19 it's also potentially encapsulated by that third-party 

20 release, because we are a holder of a claim -- a 

21 potential rejection damages claim against FES so we're 

22 a holder of a claim. Right? And if -- if down the 

23 road AES or Monongahela decide that they're not going 

24 to comply with their obligations or there is some other 

25 claim that arises under the contract, is it possible, 
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1 and if FE wants us to say, you know, I'm crazy, then 

2 that's fine, but is it possible that they'll come in 

3 and say well, you know what, that's an obligation, it's 

4 a claim, right, because claim is broad, and it's a 

5 contract that's been around for a long time, and so 

6 this claim is encapsulated by the third-party release. 

7 And those are the issues that we've raised in 

8 our papers, and we certainly haven't heard anything 

9 today where it's like, you know, hey, Seligman, sit 

10 down, that's crazy, we would -- that's never what we 

11 would contemplate, but if you read the words on the 

12 page, and that's something that potentially could be 

13 THE COURT: Are you concerned only about 

14 claims that OVEC may have against those two parties, 

15 Allegheny and the other one, to fill the gap for FES 

16 having left, or are you talking about for all 

17 obligations they may have to OVEC 

18 MR. SELIGMAN: Whatever obligations those --

19 whatever obligations anybody has with respect to those 

20 two parties -- we're not trying to back door on that, 

21 you know, the FES, you know, rejection damage claim 

22 our claim against the estate and there will be 

23 discussions about the guarantee claim, but on the 

24 second part whatever our other members, whatever claims 

25 we may have against them for, you know, potential 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

197 

ED_013364A_00001119-00197 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 breaches or whatever it may be, audits or whatever it 

2 may be, it's whatever liability anybody has with 

3 respect to that, whether it's those entities, whether 

4 it's FE, who knows. 

5 

6 

And so -- and we've raised those issues and I 

think that from our so I wanted to start with that, 

7 to lay out exactly the kind of claims that we're 

8 concerned about. 

9 And I want to go back, Your Honor, and we've 

10 talked a lot about Dow. But I want to come at it a 

11 little different way that we haven't talked about, 

12 which is the context of that case, because we talk 

13 about the fact -- we read the opinions and we want to 

14 sort of carve out sentences and we're displacing it a 

15 little bit from the case itself, our anchor, our North 

16 Star. 

17 And so what was important in that case, you 

18 had Creditors who had claims against the Debtor and 

19 also had claims against third parties. The third 

20 parties, defendants, the Debtors, and the plaintiffs, 

21 all got together and they negotiated a resolution, 

22 whereby the third-party -- I'm using third-party 

23 defendants, but third parties who were potential 

24 defendants. 

25 They contributed money and they didn't just 
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1 contribute money to the estate to be pro rata 

2 distributed. They contributed money to a fund, the 

3 benefit of the Creditors whose third-party claims were 

4 going to be released. That was the quid pro quo. And 

5 so as a result of them negotiating that deal and having 

6 sort of anchor tenants from, you know, plaintiff's 

7 counsel and plaintiff's groups and the like, then they 

8 went out and they created classes for those people, 

9 specific classes, for those people who were going to be 

10 releasing claims against third parties, had them vote. 

11 They already had sort of their anchor group, and when 

12 they voted it was 80 percent, 90 percent, or whatever 

13 it had to, and there were some minority Creditors in 

14 that class who said, you know what, I don't want to 

15 have -- I don't want to be sort of channeled against 

16 

17 

18 

19 

only these funds. I want to have my claims against the 

third party. Right. 

came up. 

And that's the context in which the Dow case 

You had the two funds, the settlement fund, 

20 you want to consent and give something, that's fine, 

21 but if you don't, you can go against the other 

22 litigation fund, and there was a record, and if Your 

23 Honor hasn't read it, I'd commend Your Honor to read 

24 the District Court's opinion on the remand. They went 

25 through extensive evidence, where they said you know 
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1 what, there's plenty of money here to cover these 

2 people if they don't want to settle. Okay. 

3 And that was the context. And when Dow 

4 started off its case, in the very first paragraph 

5 the Sixth Circuit, it talked about the doctrine of 

6 marshaling, which was just mentioned before, and it 

7 basically said if you're a Creditor and you can go 

8 against two different funds, that you can be paid in 

on 

9 full in either one, it's okay for the Bankruptcy Court 

10 to sort of reorder priorities, okay, because if you're 

11 going to get paid in full, you know, like don't bother 

12 me so much. Right. And that was the context of Dow. 

13 So when Dow went through all of the factors, 

14 it was -- it was not just the factors but the context 

15 was you had third parties who were seeking release, who 

16 were negotiating and paying for that third-party 

17 release, and they were paying with money going to the 

18 people whose claims were being released. And they 

19 actually sort of approved the deal, and then they voted 

20 on it, and the Court said okay, I'm going to bind hold-

21 outs, right, because -- and the contributions were 

22 going pretty much directly to those third parties to 

23 improve their recoveries. Okay. And then create a 

24 mechanism there, right. They can go against either 

25 fund to ensure that they'll be paid in full. 
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1 

2 

3 

4 

5 

6 

when 

was 

all 

care 

the 

much 

make 

of, 

So that was the context in that case, and 

Court went through it, it was kind of -- it 

easier, right, for Dow to say this seems to 

sense, because these Creditors are being taken 

right, and that was sort of the sine qua non. 

Now, other things, of course, you know, we've 

7 heard arguments about well, maybe the old man upstairs 

8 didn't really mean all seven factors, maybe they meant 

9 something else. 

10 I would just urge Your Honor to look at the 

11 opinion on the third point that they raised. This is 

12 about the opportunity if they don't settle, to go after 

13 the third party. The sentence reads, quote, "Third, in 

14 order to be approved under the unusual circumstances 

15 test, it must ensure an opportunity for those claimants 

16 who don't choose to settle to recover in full, and this 

17 determination must be supported by particularized 

18 factual findings." 

19 Again, so you know, it emphasizes that each 

20 factor was meant to be important, okay. 

21 And so when it went back on remand, it's not 

22 like well, it's going back to remand to the District 

23 Court, he said you know what, yeah, there's these seven 

24 

25 

factors, I'm going to sort of balance them. No, he 

applied them all. And he didn't stop after three and 
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1 four and say you know what, I got a majority so I don't 

2 really need to look at the rest. He went through every 

3 single factor there. 

4 Now, I want to turn for a second, Your Honor, 

5 to a case that we haven't talked a lot about and this 

6 goes back to factual context, and this is Detroit, 

7 because the Detroit deal was just like now, I have 

8 problems with Detroit, Your Honor, because I believe 

9 that, you know, you have to apply all seven factors, 

10 but even if you want to separate -- not look at Detroit 

11 because, you know, Detroit recognized that you need 

12 seven factors, but said oh, it's a Chapter 9, you know, 

13 

14 

15 

different. So there's that issue, of course. 

But if you look at the context, what happened 

there? Just like Dow. You had the City, together with 

16 the State, and all the pensioners, and I mean the 

17 Unions, the pension representatives, the retiree 

18 groups, and all that -- negotiate a deal whereby there 

19 would be a certain level of new benefits set and the 

20 State was contributing money for the benefit of the 

21 

22 

pensions. It wasn't coming into the City and being 

spread however the City wanted to spread it. It was 

23 going specifically to the pensioners in exchange for 

24 their release of claims against the State. And that 

25 three-way deal is just like the three-way deal that we 
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1 saw in Dow, but that we don't see here. 

2 The other driving factor, which I talked 

3 about in Dow, was the fact, hey, everyone is pretty 

4 much getting paid in full. Now, people want to quote 

5 from Dow and say oh, well, they said like you're 

6 getting more than you would get if you don't have a 

7 

8 

deal. That's not the context to Dow. 

If you look, and I commend Your Honor to take 

9 a look at it, if you looked at the Detroit opinion, 

10 when it talks about the full payment factor, it refers 

11 to the disclosure statement and it refers to Page 17 of 

12 the disclosure statement. I have a copy of this and 

13 I'd like to just hand it up to Your Honor just to show 

14 you what we're taking about here. 

15 May I approach? 

16 

17 

18 

19 

THE COURT: Is that all right with counsel? 

All right. Thank you. 

MR. SELIGMAN: You know what, I apologize, 

Your Honor. I handed up to you the plan, not the 

20 disclosure statement, so let's put that aside. 

21 

22 

23 does say. 

THE COURT: All right. 

MR. SELIGMAN: But let me mention what it 

This is referenced in the Detroit opinion 

24 and it's on the public docket in the disclosure 

25 statement. 
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1 The two pension plans that were at issue in 

2 Detroit, first one, what were they going to get under 

3 their deal? A hundred percent of their pension 

4 benefits. They had an adjustment on their cost of 

5 living increase, okay, hundred percent on the pension 

6 benefits. 

7 

8 benefits. 

The other union, 95 percent of their pension 

Again, with cost of living and other 

9 adjustments. 

10 So I'm not sitting here saying that that 

11 meant a hundred percent, a hundred percent, but when 

12 you have the Detroit Bankruptcy Court ruling on an 

13 issue, where the affected Creditors are getting I 

14 mean, at least on the surface a hundred cents, maybe a 

15 little less than that, 95 a little less than that, this 

16 case is providing Unsecured Creditors like my client, 

17 30 cents. 

18 I'm in a class where everyone in that box 

19 gets a projected 30 cents, whether they have a 

20 guaranteed claim that's being released or they don't 

21 have a -- or any other third-party claim that's being 

22 released. 

23 So there's nothing going more to my client as 

24 a result of any kind of settlement. Obviously you've 

25 heard the Government's position too. They're not even 
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1 in a class. This is not a case where you have a class 

2 of Creditors with claims against non-Debtors and maybe 

3 they're getting something more on a kind of that, or 

4 they're getting, you know, they're in the 90's or 95 

5 cents on the dollar, something like that, where you're 

6 hitting more the all, substantially all. This is 30 

7 cents. 

8 So that's a way different situation than what 

9 we're talking about in the Dow case, or in the Detroit 

10 case. 

11 So again, I think that all this context is 

12 very important, and I think that when you look at the 

13 case here, what do you have? Let's go a step back to 

14 when the Debtors were starting their negotiations with 

15 the parent, and you had the Debtors did the Willkie 

16 report, remember, with all the claims and causes of 

17 action that the Debtors may have against the parent. 

18 And there was a lot of potential claims they had, 

19 fraudulent transfer claims, breach of contract, all 

20 sorts of claims. But they were claims by the estate 

21 and I know Your Honor when you talked earlier, it was 

22 confusing to talk direct derivative. 

23 The way I like to think about it is claims of 

24 the estate against the parent, claims of Creditors 

25 against third parties. That's the way to think about 
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1 it. And what you have is a big settlement between the 

2 parent and the Debtor, where they are settling all the 

3 estate causes of action. 

4 My guess is, you know, I wasn't -- I 

5 unfortunately wouldn't be able to be in that room, but 

6 my guess is that if we have to get evidence on it, it's 

7 going to be 99 percent about the estate causes of 

8 

9 

action. You don't have a big group of guarantee 

Creditors. The bondholders don't have guarantee claims 

10 against the parent, because if they did, they wouldn't 

11 have done this case for 30 -- 60 cents. They'd be 

12 clamoring for a lot more money. 

13 And so my point is, Your Honor, is that this 

14 was a case where a bunch of consideration came in from 

15 FE -- and I don't begrudge FE for saying I want to 

16 write one check, you know, and I want -- I understand 

17 their position, okay. But it can't be at the expense 

18 of the Creditors who have potential claims, because 

19 everything that came in to the Debtors was just whacked 

20 up evenly, so I end up doing -- even though I have 

21 potential claims against non-Debtors, which are going 

22 to be released, my compatriot Creditor, in the same 

23 class, who doesn't have those claims, he's getting the 

24 same cents on the dollar. So I'm doing much worse than 

25 him, and I'm being released of these potential claims 
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1 and we have to sit here and think about what do they 

2 mean and take discovery and do all this kind of work to 

3 figure it out, and Your Honor was having a long 

4 colloquy with the Debtors today and with FE, and 

5 probing about well, this claim could and that claim 

6 could -- I can't believe we're still here and we don't 

7 have certainty about what claims should actually be 

8 included or not. 

9 But it seems that this is a far cry from the 

10 kind of three-way deal that we -- that the Sixth 

11 Circuit was okay in Dow, and even the right problems 

12 with Detroit, even Detroit was okay with that three 

13 parties case. This is a very different case where 

14 there's, you know, there's not going to be any way to 

15 show that Creditors with claims against third parties 

16 overwhelmingly supported this, because I'm in a class 

17 with -- with a bunch of Creditors who don't have claims 

18 against them. 

19 So what are we going to look at? And to just 

20 say well, there's a bunch of Creditors out there who 

21 maybe have claims, you know, I don't think is anywhere 

22 near enough. 

23 

24 

25 

THE COURT: Let me just ask you. 

MR. SELIGMAN: Yeah. 

THE COURT: You know, we've been focusing a 
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1 lot on the Government claims, and the idea that the 

2 Government hasn't been involved in negotiations, and 

3 maybe they could be and maybe they should be. You 

4 obviously introduce a very interesting wrinkle, and 

5 it's one that I really hadn't focused on until we saw 

6 your brief. 

7 Characterize it as Creditors have guarantees 

8 against the parent, would that be the correct 

9 definition of the situation OVEC finds itself in? 

10 MR. SELIGMAN: One of its claims is a 

11 potential guarantee claim. 

12 

13 

THE COURT: Yeah, right. 

MR. SELIGMAN: And the other ones are not --

14 they're not guarantees of Debtor claims. They're just 

15 independent claims against non-Debtors. The claims 

16 against AES and Monongahela, those will be claims --

17 

18 

19 

THE COURT: That's true. 

MR. SELIGMAN: -- if those guys failed to 

perform their contractual obligation. So there's two 

20 very different --

21 THE COURT: That is very different. So -- in 

22 either of those categories or both, do you have any 

23 idea how many other Creditors are like you, like OVEC? 

24 I mean, there must be other Creditors that have 

25 guarantees, contractual written guarantees, against the 
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1 parent, I'm thinking about it, and maybe the Debtors 

2 know and maybe the question shouldn't be to you, and as 

3 to the other very kind of a peculiar situation, because 

4 OVEC is this amalgamation of I want to say 14 different 

5 companies that are sharing this joint venture, for lack 

6 of a different word. 

7 

8 

MR. SELIGMAN: Yeah. 

THE COURT: And multiple ones of them were 

9 subsidiaries of FirstEnergy. Until just recently I 

10 wasn't even aware --

11 

12 

13 

14 yeah. 

15 

MR. SELIGMAN: Right. It's --

THE COURT: that they were not 

MR. SELIGMAN: -- an interesting wrinkle, 

THE COURT: non-Debtor entities. In that 

16 situation, maybe OVEC is unique. 

17 MR. SELIGMAN: OVEC, on that second one, OVEC 

18 may be unique -- on the first one, I have no idea who 

19 else may have guarantee claims, but it's interesting, 

20 Your Honor, that if there were a lot of people with 

21 guarantee claims, I would imagine with material dollars 

22 there, I'd imagine they'd be here. They'd probably be 

23 talking, so it may be that there's not, and that sort 

24 of -- that almost proves the point. If there were a lot 

25 of people with guarantee claims, Debtors, FE, should be 
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1 negotiating with them. If there's not, question 

2 necessity. How important that really is to the overall 

3 -- to the overall deal. 

4 And that just brings me back to my one final 

5 point, Your Honor, which is you had asked a very good 

6 question on necessity for the injunction point, and I 

7 want to -- I'd ask Your Honor to take a look when you 

8 have a chance at the Detroit opinion, because it talks 

9 sort of midway about the State -- the pension 

10 settlement. 

11 

12 

THE COURT: Mm-hmm. 

MR. SELIGMAN: Way, way, way down below 

13 there's another objection to third-party releases, and 

14 that's by a bunch of civil rights claimants. They had 

15 1983 claims, Section 1983 claims, against police -- I'm 

16 generalizing a bit, but against police officers. 

17 

18 

THE COURT: Okay. 

MR. SELIGMAN: Okay. The plan provided for 

19 third-party releases of those plaintiff's claims 

20 against the police officers of the City. The 

21 plaintiffs objected saying that doesn't comply with 

22 Dow. The Detroit court went through and said well, 

23 this is different because the City had assumed their 

24 collective bargaining agreements with the police 

25 unions. They were on the hook already, you know, they 
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1 had taken on the obligation to cover the third-party 

2 liability, the third-party indemnity claims that would 

3 exist from this -- you know, if a policeman was found 

4 liable if they had indemnity claims back against the 

5 City. 

6 And basically what Judge Rhodes found was he 

7 said, this injunction is not necessary. 

8 THE COURT: Because the City was going to be 

9 liable for it, dollar for dollar. 

10 MR. SELIGMAN: Because the City was 

11 essentially taking it on. 

12 THE COURT: Assuming it. 

13 MR. SELIGMAN: Yeah, it's essentially 

14 assuming it, and there was also another element of 

15 again, this is why maybe it's -- it makes sense to 

16 

17 

distinguish Detroit as Chapter 9. It's a City, a 

functioning City, has police regulatory. It's 

18 important for, you know, police -- I'm reading into it 

19 a little bit, but there was a little bit of a sense of 

20 like that's the right thing to do when you're talking 

21 about, you know, police officers and civil rights 

22 claims, but I bring that up because it does show an 

23 example of where somebody said hey, this injunction is 

24 not really necessary, because it's potentially going to 

25 get picked up anyway, or it doesn't really give rise to 
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1 an incremental additional claim, and so I just wanted 

2 to mention that to Your Honor. 

3 THE COURT: So was that sort of issue 

4 resolved at confirmation? 

5 

6 all --

7 

8 

MR. SELIGMAN: Yeah, this -- Detroit, this is 

THE COURT: Okay. 

MR. SELIGMAN: I don't know -- I've got to 

9 confess, I don't know what the colloquy and discussion 

10 was at the disclosure statement hearing. 

11 

12 

THE COURT: Yeah, okay. 

MR. SELIGMAN: So yes, this was definitely 

13 all at confirmation. 

14 THE COURT: So dial this back to Chapter 11 

15 in this case, your issues, had a lot of discussion, and 

16 obviously a disclosure statement hearing, what issues 

17 should or shouldn't be, just, you know, set down the 

18 road to the confirmation hearing. Is the issue of the 

19 disparate impact of you having giving up the guarantee, 

20 or the issue of the -- exactly what the effect of the 

21 releases would be on the claims against Allegheny and 

22 the other member entity, is that something better 

23 suited for confirmation, after the discovery, or a 

24 chance for further discussion? 

25 MR. SELIGMAN: Your Honor, just to be clear, 
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1 we had resolved our language issues before the 

2 disclosure statement hearing. 

3 

4 

THE COURT: Okay. 

MR. SELIGMAN: We didn't object on a patently 

5 unconfirmability basis, because at least for our 

6 issues, I felt that -- I felt that they would probably 

7 be resolved between now and confirmation. That was at 

8 least for my issue, so I want -- I'm keeping to my deal 

9 that I was not -- that I'm not objecting to patently 

10 unconfirmability, but given the fact that we've talked 

11 a lot about this and now we sort of built up a layer of 

12 sludge in the ocean --

13 

14 

THE COURT: Yeah. 

MR. SELIGMAN: You know, I needed to talk 

15 about this, because I didn't want things to take roots. 

16 

17 

THE COURT: I actually wanted you to speak, 

because I thought that your situation was unique. I 

18 didn't know that you had resolved some things, but it 

19 kind of gives me a different perspective on the issue, 

20 so I do find this enlightening, so I appreciate you 

21 speaking today. 

22 

23 

MR. SELIGMAN: Sure. 

THE COURT: Anything further? I know there's 

24 a gentleman behind you -- very quick on this, because 

25 there's some people that haven't had a chance to speak 
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1 at all today. 

2 MR. WEARSCH: And just because -- I think 

3 we're going to turn back to the environmental side of 

4 the house. 

5 

6 

7 

loop. 

THE COURT: Yes, you want to just close the 

That's fine. 

MR. WEARSCH: Close the loop on this. You 

8 know, first and foremost, Your Honor, just with the 

9 statements regarding the Detroit bankruptcy, we would 

10 point out that Dow was incorporated, you know, in full, 

11 into that case. There was no explicit -- even though 

12 it was awkward, and a Chapter 9 and everything else, 

13 Dow was incorporated into that case. 

14 And not only was it incorporated, the 

15 Bankruptcy Court in Detroit also took on additional 

16 factors that it thought would be relevant from the 

17 connection 2000 case. We were just like given the 

18 earlier discussion, we would just like to mention that 

19 at the same time. 

20 

21 

THE COURT: Okay. 

MR. WEARSCH: And finally, regarding that 

22 additional factor, the cost of living adjustments that 

23 were just kind of put aside as, you know, nothing, if 

24 you -- you have a union member in your house, you know 

25 that those are incredibly, incredibly important. So 
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1 the fact that there was negotiations around those and 

2 that those were, you know, waived in some instances, 

3 was very important to those negotiations. 

4 Coming back to the more important substance 

5 of what was just discussed, with respect to AE Supply 

6 and Monongahela Power, which are both parties to the 

7 ICPA that was discussed, we did have discussions with 

8 Mr. Seligman about clarifications, ultimately possibly 

9 the confirmation order, but to be clear the release 

10 does not provide for the cessation or revocation of any 

11 contract, including the ICPA. AE Supply and Mon Power 

12 are both paid up to date in full compliance. And 

13 there's no allegations otherwise. And any post-

14 effective date defaults are not subject to the release, 

15 so we believe that this will be dealt with pretty 

16 easily. 

17 THE COURT: So contractual obligations are 

18 not being released? 

19 MR. WEARSCH: Contractual obligations to --

20 for an agreement like the ICPA, are not being released. 

21 THE COURT: Well, okay. For example, if 

22 FirstEnergy Corp has given a guarantee -- a written 

23 guarantee to some party, is that being released? 

24 MR. WEARSCH: Sorry. I would say that is a 

25 contractual obligation in this instance to ICPA, which 
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1 is not related to the Debtors' businesses in this 

2 instance, because it is a separate obligation of AE 

3 Supply and Monongahela Power. They are separate 

4 members of the cooperative. 

5 THE COURT: Well, okay. I mean, it's 

6 different but I don't know why it's more different than 

7 any other written guarantee, as opposed to say, for 

8 example, a tort. Maybe it's just a one off, I don't 

9 know. 

10 MR. WEARSCH: I do believe it's a one off. 

11 Turning though to the guarantee claim, sitting here 

12 having significant knowledge of the position that 

13 FirstEnergy is in, with respect to its contractual 

14 obligations, I do believe that this really is a one off 

15 issue. Ultimately something that should be subject to 

16 very easy resolution, given that the parties dispute 

17 the claims and the facts are not -- not good regarding 

18 whether the guarantee is still in effect -- should be 

19 easy to resolve that quickly during this discovery 

20 period. 

21 Ultimately though, Your Honor, one thing I 

22 think is very important, when you talk about the -- you 

23 know, the factor that was discussed here regarding 

24 whether or not substantially all of the class or 

25 classes affected by the injunction, you know, are they 
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1 being paid in full here? I think you really have to 

2 take this from the lens of once again, who's here in 

3 front of you, who's likely to be here at the 

4 confirmation hearing. It's likely to be environmental 

5 type claimants and OVEC, if not resolved. We're not 

6 aware of anyone else similarly situated to OVEC. 

7 And in those instances, once again, we're 

8 very confident that we'll take care of the AE Supply, 

9 Mon Power issue through additional language in the 

10 confirmation order, and the guarantee claim is going to 

11 turn out to actually be moot at this point. It's not 

12 in effect. 

13 So that really leaves you with the 

14 environmental claims. 

THE COURT: Okay. 15 

16 MR. WEARSCH: And when you look at -- when 

17 you look at that class, you know, once again, the 

18 substantial funds that are being contributed here make 

19 it possible through the feasibility analysis for the 

20 Debtors to continue to be able to fully comply with 

21 those obligations. 

22 So I would posit that both scenarios that 

23 you've now seen of potentially objecting parties have 

24 the ability to be, you know, taken care of in full. 

25 THE COURT: All right, thank you. Ohio 
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1 Consumer Counsel. 

2 MR. BECK: David Beck, Carpenter, Lipps & 

3 Leland, for the Ohio Consumers' Counsel. 

4 I do appreciate the clarification on the 

5 record about Monongahela and AE Supply, because we 

6 raised that in our patently unconfirmable objection 

7 that was filed last week. 

8 

9 

THE COURT: All right. 

MR. BECK: On OVEC. The only other thing I 

10 was going to note, there's been a lot shed on Dow 

11 Corning today, but I think the one point that got 

12 missed was if you look at Pages I believe it's 160 and 

13 161, there's -- excuse me, 660 and 661, the Court on 

14 the appeal found that there was a particular class of 

15 Government claimants that had no mechanism established 

16 for them, and denied the plan confirmation on that 

17 basis. 

18 It's a little bit flip to talk about the plan 

19 got remanded for additional fact finding. The plan was 

20 found deficient on that basis, and when you look at the 

21 remand opinion, what becomes clear is that class of 

22 Government claimants was settled out. A mechanism was 

23 created before the plan got confirmed. So I think on 

24 that, that stands that the Sixth Circuit found that you 

25 can deny a plan based on the absence of a mechanism, 
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1 without requiring additional fact finding. I just 

2 wanted to point that out for the Court, if the Court is 

3 concerned 

4 THE COURT: I think -- what were these claims 

5 again, the 660 and 661? 

6 MR. BECK: These were claims the Government 

7 would pay healthcare costs related to the defective 

8 breast implants and other medical devices. 

9 

10 

THE COURT: Okay. 

MR. BECK: It would then have a reimbursement 

11 claim against everybody involved, and initially the 

12 plan had no mechanism for making sure that those claims 

13 which were going to be adequately funded, so there was 

14 a risk that the two trusts that were being set up were 

15 going to be stripped of their assets before the 

16 Government's reimbursement claims could be 

17 contractually asserted. 

18 THE COURT: There was another issue where 

19 Canada was being treated differently, was that --

20 

21 

MR. BECK: Yeah, Canada had a more -- Canada 

had a provision that protected them from that. The 

22 United States Government did not, and the Sixth Circuit 

23 found that the plan was -- failed on the factor 

24 unsubstantially, all based on the lack of any mechanism 

25 to protect the Government from the risk that those 
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1 distributions went out. It didn't say we need 

2 additional fact finding about the adequacy of the 

3 capital cushion or anything. It just said there's 

4 nothing in here that's a mechanism, we can therefore 

5 deny on its basis, and when you look at the remand 

6 opinion, it's clear that claim got settled out before 

7 the Court went through the remand, where it found that 

8 all the factors were satisfied. 

9 

10 

THE COURT: Okay. 

MR. BECK: I just wanted to make that clear 

11 for the record, because I think that is relevant --

12 

13 

14 

15 

16 

THE COURT: Thank you. 

MR. BECK: -- to your consideration today. 

THE COURT: All right. Thank you, I 

appreciate that. Is there NLRB? 

MR. THOMAS: Yes. Paul Thomas for the NLRB, 

17 and I will start by apologizing. My suitcase is 

18 currently in the Cleveland Airport, so there are no 

19 doubt a myriad of sartorial and tonsorial sins here, 

20 that I should 

21 THE COURT: First of all, I want to say, 

22 we're sorry you've been tortured worrying about that 

23 all day, and you're excused. 

24 MR. THOMAS: Thank you. So as you know in 

25 our briefing we raised what we consider to be 
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1 essentially a pure question of law, which is a 

2 subsidiary jurisdictional issue relating specifically 

3 to the NLRB and I guess potentially other independent 

4 agencies that have exclusive agency jurisdiction over 

5 particular kinds of matters. So this is a distinct 

6 jurisdictional problem from the problem that was 

7 discussed extensively this morning as to whether the 

8 Court generally has jurisdiction over third-party 

9 releases. 

10 What we face in the case of the NLRB is an 

11 agency that is committed to exclusive jurisdiction over 

12 a particular kind of case, that is unfair labor 

13 practice cases, and we have, as we spelled out, we have 

14 an ongoing claim against FirstEnergy Generation and the 

15 potential, and it's -- I wouldn't say hypothetical. I 

16 would say that we know that there is the possibility of 

17 joint and several liability on the part of other 

18 entities in the FirstEnergy family. We don't know 

19 whether those claims have merit yet, but we know that 

20 they are potentially out there. 

21 THE COURT: And do you think it might include 

22 non-Debtor entities? 

23 MR. THOMAS: Yes. I mean, the most likely 

24 party that we would be seeking to hold jointly liable 

25 is probably FirstEnergy Corp, because of their 
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1 involvement as the parent company of FirstEnergy 

2 Generation. 

THE COURT: Okay. 3 

4 MR. THOMAS: And in our view it's very clear 

5 that this Court doesn't have subject matter 

6 jurisdiction over the merits of the unfair labor 

7 practice case, that is there's abundant case law and 

8 that going back to the 1940's, and in addition there's 

9 the Supreme Court's ruling in Inn Corp, which 

10 essentially held that for any -- any agency where a 

11 proceeding is committed to agency jurisdiction, rather 

12 than court jurisdiction, Section 1334 and its reference 

13 to proceedings in a court, simply doesn't apply. It 

14 does not allow the Bankruptcy Court to exercise 

15 jurisdiction over such a matter. 

16 And the -- so the question then becomes as to 

17 the NLRB, as to other independent regulatory agencies, 

18 perhaps, can the Court release a claim when it has no 

19 

20 

authority to adjudicate that claim. The Debtors have 

posited that it can. The argument that they make is 

21 that a release is not an adjudication on the merits of 

22 the agency's claim. We think that that's incorrect for 

23 a number of reasons. 

24 First, there are a number of cases, including 

25 Digital Impact and Midway Gold that have held that it 
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1 is, in fact, an adjudication on the merits of the 

2 claim. And second, the fact that we would be bound as 

3 a matter of res judicata if the third-party release is 

4 approved. We can't then turn around later and go back 

5 into court against FirstEnergy. Our claim is done. 

6 It's over. It will never it would never be 

7 adjudicated on its merits in any court or before the 

8 NLRB. 

9 So we think that that's incorrect, but the 

10 key point I think that I wanted to make is that this is 

11 a distinctive jurisdictional problem from the one that 

12 is more generally applicable to third-party releases, 

13 and potentially a solvable -- I mean, it's potentially 

14 a solvable problem, right. Like our claim is not very 

15 large in the grander scheme of things, just from a 

16 practical standpoint. It's large for us, but it's not 

17 necessarily large in this context. 

18 THE COURT: Without getting too deep into it, 

19 are these claims about treatment of employees who are 

20 currently employed by the Debtor entities that may have 

21 at one time previously been employed by the parent? 

22 I'm getting nods and shakes all over the place, so I'm 

23 sure I'm nowhere even near what this is all about, but 

24 I'm just trying to get my arms around as to whether or 

25 not these claims are the sort of claim that is being 
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1 assumed by the Debtor as part of its ordinary 

2 operation, albeit maybe it doesn't have quite as much 

3 capital as the parent does, but is that what this is 

4 about, or is it something different? 

5 MR. THOMAS: So going back to the three-part 

6 characterization, I think these would fall into what we 

7 were referring to as bucket B. 

8 

9 

THE COURT: Oh, God, I was afraid of that. 

MR. THOMAS: Which is to say claims that are 

10 asserted against the Debtors and against their parent 

11 companies jointly, as opposed to claims asserted 

12 exclusively against the parent that the Debtor is 

13 simply assuming as part of the bankruptcy. 

14 

15 

THE COURT: Okay. 

MR. THOMAS: So I think that's where they fit 

16 into that rubric. And we're not -- I mean, we're not 

17 contending at this point that we think it would be 

18 factual matter whether there's an identity of interest 

19 between the Debtors and the non-Debtors in the terms, 

20 in terms of the Dow Corning factor one or other types 

21 of jurisdictional analysis on the broader question of 

22 jurisdiction of whether there's -- whether the NLRB's 

23 claims are related to the bankruptcy. We think that's 

24 

25 

a fact question. It's the narrower --

THE COURT: Do you have something on the 
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1 Debtors' team that you got their attention and you're 

2 negotiating with or discussing these issues or you feel 

3 confident you'll be able to follow up with them, as we 

4 eventually lead some day toward confirmation, that 

5 MR. THOMAS: I think so, Your Honor. 

6 Unfortunately I have actually been out of town for a 

7 number of days, but yes, I believe there was a 

8 discussion --

9 

10 

THE COURT: Yes, please. Mr. Kahn. 

MR. KAHN: So I guess the person would be me, 

11 by the way, Your Honor. 

12 

13 

14 

15 

THE COURT: Okay. 

MR. KAHN: We have already had a call -

THE COURT: You know 

MR. KAHN: Got a lot of irons in the fire, 

16 Your Honor. 

17 

18 

19 

THE COURT: Yeah, right. 

MR. KAHN: We had a call with NLRB counsel --

thank you, Ms. Doorley -- Friday. This is why when Ms. 

20 Doorley was on vacation three weeks ago 

21 

22 

THE COURT: Yeah, I know. 

MR. KAHN: It was really, really bad. And 

23 we're happy to keep having continuing conversations 

24 with the NLRB. For the facts here, there was an order 

25 entered as it relates to FG's quote, unquote, alleged 
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1 unfair labor practices in 2015 and 2016, pre-petition 

2 period. That is on appeal at the Sixth Circuit, so 

3 from the jurisdictional perspective, nobody is stopping 

4 them trying to fix the claim against us. I think they 

5 have asserted the claim is somewhere in the range of $7 

6 million. That's okay. But for purposes of the 

7 discussion here, we cited some cases in our 

8 supplemental reply brief on Friday. We don't believe 

9 that your determination on the releases is an 

10 adjudication of the merits. 

11 We also cited to a case In re 710 Longridge 

12 Road Operating Company II, LLC, of the Bankruptcy Court 

13 in the District of New Jersey. As far as we can tell, 

14 it's the only court to address this issue, and 

15 specifically found that NLRB claims can be the subject 

16 of third-party releases, if the standards are otherwise 

17 met. 

18 We can deal with this at confirmation, but 

19 this is also not going back to buckets. This is not 

20 bucket C. Any -- as I understand it, any ability of 

21 the NLRB to try and assert a claim against FE Corp or 

22 anybody else is essentially in the nature of veil 

23 piercing, and entirely based on --

24 

25 

THE COURT: Okay. 

MR. KAHN: -- our actions as the employer in 
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1 2015 and 2016. And also I don't believe they're 

2 asserting, but I guess I'd like to know it now, that 

3 isn't a pre-petition claim that's -- our position is 

4 that that's a pre-petition claim dischargeable against 

5 the Debtors and treated pursuant to a plan. 

6 So I would like to I guess confirm that 

7 that's the position and that they're not taking some 

8 other position, that this is not dischargeable as the 

9 Debtors. 

10 MR. THOMAS: No, it's definitely -- it's, as 

11 you say, it's from 2015 and 2016, and it is -- the 

12 portion of the NLRB's claim that is directly against 

13 the Debtors would be it's just a claim in bankruptcy. 

14 So I think -- I -- and to address 710 Long Ridge, I was 

15 the NLRB's lawyer on that case, so I'm a little bit 

16 guilty in that respect, but the key fact about 710 Long 

17 Ridge, is that it did not -- the Court's opinion did 

18 not directly address the -- it addressed some of the 

19 other jurisdictional issues that have raised today 

20 relating to whether there's an identify of interest 

21 between the Debtors and the non-Debtors. What it did 

22 not address was the specific argument that we made that 

23 the independent agency cases, cases that are not court 

24 cases but are instead before a regulatory agency, with 

25 exclusive jurisdiction, fall outside of Section 1334 
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1 and, therefore, are outside of the Court's subject 

2 matter jurisdiction. 

3 If you read the cases that 710 Long Ridge 

4 Road cites for its holding that the Court had 

5 jurisdiction there, there's I believe six of them, and 

6 all of them are cases dealing with essentially garden 

7 variety, third-party releases, of District Court 

8 litigation. There is no case cited in there that 

9 suggests that the Court has jurisdiction to release an 

10 agency proceeding, that it doesn't have jurisdiction to 

11 -- the difference is that in the case of a District 

12 Court litigation, the Bankruptcy Court would have 

13 jurisdiction to rule on that case under the provision 

14 of 1334 that says that a case in any court can be heard 

15 in the Bankruptcy Court, but with an agency proceeding 

16 

17 

under 

can't be 

as Inn Corp spells out, an agency proceeding 

it can't be decided in the Bankruptcy 

18 Court, the way that a District Court proceeding can. 

19 And so for agency proceedings alone, you get 

20 this conundrum where the Court has jurisdiction to, 

21 according to 710 Long Ridge, the Court has jurisdiction 

22 to release a case that it didn't have jurisdiction to 

23 adjudicate. 

24 THE COURT: Okay. All right. I guess I'm 

25 going to have to think about this, and I'm not sure I 
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1 can even process this fully at this point. I may have 

2 to go out to confirmation, because it's a peculiar 

3 when I mean peculiar, I mean, it's a unique 

4 circumstance, and there's also ongoing discussions that 

5 you're having with the Debtor, so I appreciate you kind 

6 of giving me a preview on this and we'll see where this 

7 goes at confirmation, when we get there, okay. 

8 

9 

10 

11 

MR. THOMAS: Fair enough, Your Honor. 

THE COURT: Is there anyone else that I 

haven't heard from? Yes, ma'am. SEC. 

MR. THOMAS: To be clear, we felt that since 

12 this is something of a question of law, we'd be remiss 

13 not to at least alert the Court of it. 

14 THE COURT: I appreciate you raising it. And 

15 maybe it will get swept up with everything else, as 

16 well, but things are starting to fall out of my head. 

17 

18 

19 

I've put so much in. Yes, ma'am. 

MS. CHAE: Good afternoon. Sonia Chae for 

the Securities and Exchange Commission. We objected to 

20 both sets of releases, so there are basically two sets 

21 of releases, the FE non-Debtor third-party releases and 

22 then there are what is being characterized or termed as 

23 the Debtor releases and the other third-party releases. 

24 We have arguments with respect to the Debtor releases 

25 and the other third-party releases that are similar to 
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1 Ms. Patton's office. 

2 

3 

THE COURT: Okay. 

MS. CHAE: And we will obviously wait to 

4 raise those, but I very quickly -- we did object to the 

5 FE non-Debtor third-party releases as being 

6 impermissible, non-consensual releases, as well, and 

7 will not belabor all of the other arguments that have 

8 been raised. However, I did want to bring Your Honor's 

9 attention to the fact that the parties being released 

10 under the FE non-Debtor release are not just the non-

11 Debtor third party -- the FE non-Debtor third parties. 

12 Those are defined as being the Debtors' non-Debtor 

13 affiliates, but there are many other non-Debtor parties 

14 who are being released under that FE release, and those 

15 are the FE non-Debtor affiliates, respective former and 

16 current officers, directors, professionals, employees, 

17 advisors, investment bankers, accountants, et cetera, 

18 and with respect to the Debtor releases and the other 

19 Debtor party releases, their respective former and 

20 current officers, directors, professionals, employees, 

21 advisors, investment bankers, a litany of non-Debtor 

22 

23 

third parties, in addition to the affiliates. And they 

are unnamed. They are not identified. Their specific 

24 contributions to the plan in exchange for the releases 

25 are not identified. And the Debtors' arguments 
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1 regarding the permissibility of the releases under Dow, 

2 all go to the releases being granted to the FE non-

3 Debtor affiliates. Those arguments don't apply to 

4 these other numerous, unnamed release parties, and it 

5 doesn't appear that with respect to those parties, at 

6 least, the seven Dow factors are satisfied. 

7 For example, there's nothing in the 

8 disclosure statement that shows that each of these 

9 unnamed, unidentified release parties are making 

10 substantial contribution under the plan, as required by 

11 Dow. The disclosure statement makes a general 

12 statement that these releases are in exchange for their 

13 facilitating and implementing the plan. However, these 

14 unnamed release parties already had a duty to 

15 participate in the plan process. They're already going 

16 to receive separate compensation for their services. 

17 None of these unnamed release parties are making a 

18 financial contribution to the plan, and the disclosure 

19 statement contains only that one sweeping statement. 

20 And if Your Honor recalls the Court in Dow specifically 

21 found that such sweeping statements regarding 

22 facilitating the plan, implementing the plan, those are 

23 wholly insufficient to support a finding of unusual 

24 circumstances. 

25 Certainly there's been no showing of any 
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1 contribution that would support releases that are so 

2 broad that the officers and directors, current and 

3 former investment advisors, et cetera, et cetera, to be 

4 release of claims, even claims arising from fraud, 

5 willful misconduct or gross negligence. There is no 

6 such carve-out for those type of claims. 

7 Similarly, with respect to another Dow 

8 factor, there's no showing that there's an identify of 

9 interest between the Debtors and each of these released 

10 parties, these unnamed release parties. The Debtors 

11 assert that there's identify of interest due to 

12 potential indemnification contribution and joint and 

13 several obligations owed by the Debtors, but again, 

14 those assertions are made with respect to release 

15 claims against the FE non-Debtor parties, the 

16 affiliates. 

17 As for the other unnamed release parties, it 

18 is highly improbable that each of those many release 

19 parties are owed indemnity or similar obligations by 

20 the Debtors, which by the way also we believe could be 

21 subject to disallowance under Section 502 (e) (1) (b). 

22 In any event, Courts have found that the 

23 thread of indemnification claims are insufficient 

24 justification for the imposition of non-Debtor 

25 releases, and that there must be a showing that such 
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1 potential indemnification obligations will deplete the 

2 assets of the estate. There's been no such showing 

3 here, particularly with respect to the unnamed release 

4 parties. 

5 And again, Your Honor, with respect to the 

6 other -- another Dow factor that the releases must be 

7 essential to the reorganization, again, since these 

8 numerous unnamed release parties are not identified, it 

9 can't be determined whether they are each owed 

10 indemnity by the Debtors, and thus whether the releases 

11 are necessary to prevent indirect suits against the 

12 Debtors, that would prevent the Debtors from being able 

13 to reorganize. 

14 So in sum, Your Honor, I just wanted to bring 

15 your attention to the fact that it is not just the FE 

16 or the non-Debtor affiliates that are getting the 

17 benefits of these releases, these non-consensual 

18 releases, but there is a whole litany of other non-

19 Debtor third parties. 

20 THE COURT: And these individuals, these 

21 officers, directors, et cetera, are they of the FE non-

22 Debtor parties? In other words, are officers, 

23 directors, et cetera, of those parties -- not of the 

24 Debtor? Right? 

25 MS. CHAE: Well, there are two sets of 
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1 releases. 

2 THE COURT: I know there are, but I'm 

3 focusing on --

4 MS. CHAE: Yes, of the affiliates respective, 

5 they are the affiliates respective, current and former, 

6 officers, directors, investment advisors, accountants, 

7 managers, agents. 

8 THE COURT: Right. And this concerns claims 

9 of any -- just as broad as the other releases in this 

10 section. 

11 

12 

MS. CHAE: Correct. 

THE COURT: Not just about their efforts in 

13 connection with the bankruptcy case or the bankruptcy 

14 plan. 

15 MS. CHAE: To me the only sentence that goes 

16 toward any consideration being provided by those --

17 let's call them the non-affiliate release parties --

18 

19 

THE COURT: Yeah. 

MS. CHAE: To me the only disclosure is that 

20 they were important 

21 THE COURT: Right, that's what they allegedly 

22 did to earn the release, but the scope of the release 

23 is the same as the scope of the other releases for the 

24 affiliates in that same section; is that right? 

25 MS. CHAE: Correct, that's my understanding 
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1 of those releases. 

2 

3 

4 

THE COURT: 

MS. CHAE: 

THE COURT: 

Okay. All right. 

Thank you, Your Honor. 

Thank you. Any brief response 

5 from somebody? 

6 MR. WEARSCH: Incredibly brief, Your Honor. 

7 As we said earlier in the day, we have 30 copies of the 

8 release actually approved in Dow. And despite the 

9 multiple contentions by the Sierra Club earlier that it 

10 did not include independent causes of action, I believe 

11 we took through how the definitions of the sub-

12 categories release claims did include independent 

13 claims. We would also point out that Section 8.3 

14 specifically releases -- for the release parties their 

15 respective predecessors, successors, officials, 

16 shareholder, subsidiaries, divisions, affiliates, 

17 representatives, attorneys, merged and acquired 

18 

19 

companies or operations or assigns. So ultimately we 

are not going to take this any further. This is a 

20 perfect confirmation issue, Your Honor, with evidence, 

21 but we'd just like to note that there's precedents 

22 

23 

right in Dow. Thank you. 

MS. PATTON: Your Honor, may I just comment 

24 on that? 

25 THE COURT: Yes. 
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1 

2 

MS. PATTON: And I have other objections, but 

I think that is a disclosure issue, as well. One of 

3 our objections is the adequate information and whether 

4 the disclosure statement provides enough information 

5 for Creditors to be able to vote on this plan. And so 

6 the identity of who's -- or object to confirmation, 

7 right, because there's no opt out as it relates to the 

8 FE non-Debtors, but maybe a Creditor wants to come into 

9 Court on confirmation day and say we object further to 

10 these non-consensual third-party releases, but they 

11 don't have all the information, and the parties that 

12 have that information have not included it in the 

13 disclosure statement, so to -- it's a today issue about 

14 whether the Debtors' disclosure statement needs to be 

15 further amended to identify those unnamed third parties 

16 who are getting releases and their contribution to 

17 substantiate the non-consensual third-party releases, 

18 so whether the third-party releases should be approved 

19 may be a confirmation issue, you know, but today it's a 

20 disclosure statement issue as well, Your Honor. 

21 So just to kind of comment on that. That's 

22 one of our arguments about whether there's adequate 

23 information in the disclosure statement, not only as it 

24 relates to the FE non-Debtor parties, but the other 

25 third-party releases, as well. 
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1 THE COURT: Okay. All right. Is there 

2 anyone else other than Ms. Patton waiting to speak? 

3 Yes , ma ' am . 

4 MS. GRABOWSKI: Good afternoon. Barbara 

5 Grabowski on behalf of the Commonwealth of 

6 Pennsylvania, Department of Environmental Protection. 

7 I won't add to any of the argument already contributed 

8 today by Mr. Tenenbaum for Department of Justice and 

9 the State of Ohio. 

10 I will note for the record that Pennsylvania 

11 has filed claims for civil penalties and we are 

12 entitled to vote. We are encouraged that the Debtors 

13 have taken over all the obligations for the 

14 Pennsylvania facilities, the Bruce Mansfield Power 

15 Plant, the Little Blue Run impoundment, and the 

16 Hatfield Ferry Landfill, but those commitments are only 

17 have value if there's money behind it, and we would ask 

18 that if the consideration contributed by the parent is 

19 at this point simply placed in the bankruptcy estate, 

20 it's not delegated or set aside in any way to assure 

21 those ongoing environmental obligations, not just 

22 presently but anything that might happen in the future 

23 that none of us can know at this point. 

24 And finally, I can say that the Department of 

25 Pennsylvania Department of Environmental Protection, 
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1 we do have authority to negotiate and we're quite 

2 willing to sit down with Debtors and negotiate a way to 

3 resolve these issues. 

4 THE COURT: All right, thank you. Thank you 

5 very much. Ms. Patton. 

6 

7 

8 

9 promise. 

10 

MS. PATTON: Yes, Your Honor. 

THE COURT: It's getting late, but I would 

MS. PATTON: I can do it really quickly, I 

THE COURT: Good, but I do want to hear from 

11 you because I want to get a sense of what these other 

12 claims are. And I was somewhat prepared two weeks ago. 

13 At this point spoon feed me a little bit about what the 

14 issues are and the other release sections. 

15 MS. PATTON: It's kind of two issues, two 

16 main issues, Your Honor. One is consent, as it relates 

17 to what is deemed as the other third-party releases, 

18 the Debtor release parties and the other release 

19 parties. So according to the Debtors' plan, any holder 

20 of the claim or interest, who votes to accept the plan, 

21 is deemed to have accepted the plan, was entitled to 

22 vote but did not opt out of granting the release, or 

23 was entitled to vote and failed to submit a ballot, 

24 shall be deemed to give those Debtor release parties 

25 and other release parties a release. Right. And they 
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1 deem these as consensual third-party releases, we have 

2 some issue with at least two categories of the holders 

3 of claims that are deemed to give a release, and those 

4 are parties who were -- who are entitled to vote, but 

5 do not opt out, and parties who are entitled to vote 

6 but fail to submit a ballot. 

7 And in the Debtors' provision of the plan, 

8 anyone who votes to accept the plan is deemed to 

9 provide a release, right, that that may seem 

10 reasonable. But anyone who rejects the plan and does 

11 not affirmatively opt out, is deemed to give a release, 

12 which seems like an attempt to set a trap for a 

13 Creditor who might not be as the Court has deemed it, a 

14 Court endorsed trap for Creditors who might be not 

15 attentive to the --

16 THE COURT: So if you get a ballot, maybe you 

17 just throw it away, it doesn't matter 

18 MS. PATTON: I don't want to vote -- I 

19 affirmatively choose not to vote. 

20 THE COURT: I don't want to read this big 

21 pile of paper. 

22 

23 

MS. PATTON: Correct. 

THE COURT: I'm going to throw it away. What 

24 was the first one you said something about? 

25 MS. PATTON: The one who is entitled to vote 
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1 -- so say you get a ballot and you reject the plan. 

2 

3 

THE COURT: Okay. 

MS. PATTON: But you then do not check the 

4 box that says I opt out of the releases, you are deemed 

5 to give a release, so you could reject the plan but not 

6 check the box that says I opt out of the third-party 

releases. You will be deemed to give a release. So 7 

8 THE COURT: Okay. These are deemed to be 

9 consensual releases. 

10 

11 

12 me. 

13 

MS. PATTON: Yes. 

THE COURT: As to what parties? Just remind 

MS. PATTON: As to the parties who vote for 

14 the plan and don't opt out, who vote to --

15 THE COURT: No, no. I mean who is being 

16 released? 

17 MS. PATTON: So the Debtors and other third 

18 parties, which includes --

19 

2 0 groups? 

21 

THE COURT: Attorneys, accountants, those 

MS. PATTON: Yes, and the parties to the 

22 settlement and the indentured trustees and their 

23 subsidiaries and then their affiliates and subsidiaries 

24 and kind of the, again, those unnamed parties who 

25 that goes to my adequate information but kind of 
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1 another group of unnamed third parties who will be 

2 getting releases, as well. 

3 THE COURT: Okay. What would you suggest, 

4 that it only be applied to those parties who vote to 

5 accept the plan? 

6 MS. PATTON: Vote to accept the plan, deem to 

7 accept the plan and, yes. 

8 THE COURT: You don't have any qualms about 

9 the definition of who is deemed to accept? 

10 

11 

12 

13 issue. 

14 

MS. PATTON: That's not my issue. 

THE COURT: Okay, fine. 

MS. PATTON: It's an individual Creditor 

THE COURT: At this point I don't remember. 

15 Sometimes those definitions can be questionable, 

16 sometimes not. 

17 

18 

19 issue. 

20 

MS. PATTON: Yeah. 

THE COURT: I just didn't know if that was an 

MS. PATTON: It's not a defined term. I 

21 think it's just -- it's undefined. 

22 

23 

THE COURT: Okay. 

MS. PATTON: I mean, deemed to accept the 

24 parties who don't have impaired claims. 

25 THE COURT: Right. 
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1 

2 

3 

4 

MS. PATTON: Yeah, yeah. 

THE COURT: Okay. All right. Was that it? 

MS. PATTON: That's the consent issue. 

THE COURT: That's the consent issue, okay. 

5 Go ahead. 

6 MS. PATTON: And the second issue is adequate 

7 disclosure, and that we've already communicated our 

8 adequate disclosure objection as it relates to the FE 

9 non-Debtors. That was the argument that Ms. Chae from 

10 the Securities and Exchange Commission just argued, and 

11 then I added my two cents to it. 

12 But I think it's also, as it relates to the 

13 Debtor release parties and other release parties, 

14 exculpated parties and injunction, right. I think that 

15 the disclosure -- I know that earlier Mr. Alberino says 

16 that, you know, the disclosure statement can't go on 

17 page for page kind of explaining these third-party 

18 releases, but the Debtors and the non-Debtor parties 

19 are the best parties to explain to Creditors what 

20 they're actually given up, and who they're giving it 

21 to, and the effects of giving those claims, releasing 

22 those claims. 

23 And I think that it's fair and appropriate, 

24 when you're asking for Creditors to release third 

25 parties, that you provide them with sufficient 
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1 information so that they understand the rights that 

2 they're relinquishing. 

3 THE COURT: And these are all individuals who 

4 are being released; correct? Is that what we're 

5 talking about? 

6 MS. PATTON: No, some of them are companies. 

7 Some of them are indentured trustees, so it's the 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Debtors. 

about the 

entities 

It's the Debtors' affiliates, right. 

THE COURT: I see. So you're 

entities. 

MS. PATTON: Yes. 

THE COURT: Like, for example, 

MS. PATTON: Yes. 

THE COURT: -- the non-Debtor 

MS. PATTON: Correct. 

THE COURT: Okay. 

also talking 

the Debtor 

entities. 

MS. PATTON: Everyone who Creditors will be 

19 releasing under the plan -- that's the problem, right, 

20 there's no clarity about who all is being released, so 

21 the disclosure statement should provide that clarity. 

22 THE COURT: Okay. And so some of those terms 

23 are defined terms. 

24 

25 

MS. PATTON: Correct. 

THE COURT: And that's over at another page. 
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1 

2 

MS. PATTON: Yes. 

THE COURT: I don't know how -- at this point 

3 I don't remember how broad those definitions are for 

4 the entities. Are you suggesting that there should be 

5 some sort of exhibit or exhibits that says these are 

6 the various release parties in this section and that 

7 section and the other section, and here's a list of 

8 them? 

9 MS. PATTON: That would be probably helpful. 

10 I mean, I would be open to having a discussion with the 

11 Debtors about how we can beef up the disclosure 

12 statement to attempt to provide additional information 

13 to Creditors, but I think it needs to be more than 

14 what's currently there. 

15 THE COURT: Okay. All right. Thank you. 

16 Can I hear from the Debtor on both those points, the 

17 issue about the consent? 

18 

19 

MS. CHAE: I did want to follow on --

THE COURT: Would you step up to the podium 

20 so that we can record your voice? 

21 MS. CHAE: We've raised similar arguments, 

22 Your Honor. Basically the Commission's view in all 

23 bankruptcy cases involving non-Debtor third-party 

24 releases is that a release is consensual only when 

25 affected parties are given an opportunity to 
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1 affirmatively grant the release separate and apart from 

2 voting on the plan, by making a specific election on 

3 the ballot to opt into the release. And we have fully 

4 briefed this issue and the brief is before Your Honor. 

5 The Sixth Circuit hasn't explicitly 

6 determined what constitutes consent to a release. In 

7 support of our view, the consent to a release requires 

8 an opt-in mechanism. We cite to Arrowmill, which is a 

9 Bankruptcy Court decision out of the District of New 

10 Jersey, and the Chassix case, which is a Bankruptcy 

11 Court decision out of the Southern District of New 

12 York. Judge Wiles in that case also recently ordered 

13 the use of opt-ins in the Aegean Marine case that was 

14 recently decided within the past month. 

15 As discussed more fully in our brief, Courts 

16 such as Chassix and Arrowmill recognize that first as a 

17 practical matter it makes little sense that a Creditor 

18 that fails to vote on a plan or votes to reject the 

19 plan would decide to give up his rights against a non-

20 Debtor third party by granting a release. Similarly, 

21 those parties simply shouldn't be bound by a non-Debtor 

22 third-party release, but if the Debtors nevertheless 

23 want to try to use the plan to obtain such releases, 

24 consent, those non-Debtor third-party releases really 

25 has to be clear. It has to be affirmative. It has to 
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1 be clear and that can't be achieved by use of a failure 

2 to opt out. 

3 THE COURT: Okay. So your point is, U.S. 

4 Trustee's point plus the requirement that even a party 

5 voting to accept would have to affirmatively opt in, 

6 right? 

7 MS. CHAE: Correct. We believe the decision 

8 should be separate and apart from -- the non-Debtor 

9 third-party releases shouldn't be obtained through 

10 confirmation of a plan. It is between two non-Debtor 

11 parties, and therefore it can be done within a 

12 contractual scenario. So actually we do cite to some 

13 cases that have recognized that contractual principles 

14 are applicable in determining whether a release is 

15 consensual or not, and to that under Ohio law, silence 

16 or inaction generally will not constitute acceptance of 

17 the contract. Thus, applicable contract law fully 

18 supports our view that a failure to opt out, which 

19 amounts to no more than inaction or silence on the part 

20 of the Creditor, is not sufficient consent to support a 

21 third-party release. 

22 In their supplemental briefs the Debtors 

23 argue that notice of the release is sufficient here to 

24 afford due process regarding the releases. However, 

25 the notice is actually not great notice if you look at 
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1 the circumstances. First the releases take up almost 

2 four pages, they're lengthy, they're dense, they're 

3 difficult to parse through, and more importantly, and 

4 this is back to what our office and U.S. Trustee's 

5 office has been emphasizing, the releases lack 

6 specificity. The Debtors have not identified each of 

7 the numerous release parties, so it's difficult to say 

8 the Creditors consented to releasing them, if they 

9 don't actually know who they are. 

10 Also, in assessing whether the notice affords 

11 due process under the circumstances, because that's 

12 what you have to look at, the circumstances. The focus 

13 should be on the circumstances directly relating to 

14 

15 

consent. In particular with respect to public 

investors who may not be sophisticated. They may not 

16 be represented by counsel, or they may no longer hold 

17 the securities and hence will not receive notice or 

18 much less a ballot with the opt-out election. 

19 

20 

And not to mention, the realities of the 

voting process. It was noted by the Chassix Court 

21 involving inattentiveness, carelessness, inaction, 

22 mistake on the part of those being asked to vote on the 

23 

24 

25 

plan. That is just the reality of the voting process. 

And opt-out mechanism is simply a means of 

manufacturing consent to third-party releases. As the 
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1 Court in Chassix noted, and Ms. Patton referred to, 

2 opt-outs are quote, "A court endorsed trap for the 

3 careless or inattentive Creditor." 

4 The Debtors in a footnote in I think one of 

5 their briefs, they referred to the use of opt-outs in 

6 class action certifications, under Rule 23. But the 

7 Chassix Court noted that Rule 23 itself expressly 

8 provides for an opt-out, and that's because there's a 

9 policy of favoring class actions in order to promote 

10 judicial efficiency. In contrast here, there is no 

11 such policy favoring non-Debtor third-party releases. 

12 In fact, the policy is the opposite. Non-

13 Debtor third-party releases are disfavored, as 

14 recognized in the Sixth Circuit, with this unusual 

15 circumstances requirement. So it, therefore, follows 

16 the Court should be extremely cautious in imposing non-

17 Debtor releases on Creditors who have not clearly and 

18 affirmatively manifested their consent to them. 

19 And that's why Your Honor, short of ordering 

20 that rejecting Creditors and Creditors who abstain from 

21 voting on the plan, should simply not be bound by those 

22 releases. At the very least, if you want to give them 

23 the opportunity to affirmatively consent to those 

24 releases, then an opt-out election on the ballot is in 

25 our mind the only way to obtain that consent. 
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1 THE COURT: All right, thank you. Anything 

2 from counsel on these points? 

3 MR. KAHN: Yeah. Thank you, Your Honor. 

4 Again, Brad Kahn for the record. 

5 If the consideration is the careless and 

6 inattentive Creditor, who is just going to take the 

7 ballot and throw it in the garbage, then what are we 

8 doing here today? Then let's not send out disclosure 

9 statements. It's the same concept, right? The 

10 argument about contractual concepts of silence is not 

11 consent, inaction is not action, that might work in a 

12 bilateral contract dispute. 

13 

14 

THE COURT: Right. 

MR. KAHN: But this is a collective 

15 proceeding. 

16 THE COURT: It is, but it's about the Debtor, 

17 right, and their point is this has to do with third-

18 party releases. Right? In other words, yeah, you 

19 know, this is a very powerful forum to restructure the 

20 Debtor or the Debtors, and if Creditors don't vote, 

21 well, you know, the train leaves without them or leaves 

22 with them or runs over them, I'm not sure, you know, 

23 which analogy is the right analogy, but it's only on 

24 the Debtors' track -- I should get away from the 

25 analogy, but their point is dealing with third parties 
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1 is a little more extraordinary, just like all our 

2 discussion today about Corning and unusual 

3 circumstances and you have to jump through hoops in 

4 order to do that. They're saying if you're going to 

5 release a third party, a non-Debtor, maybe these, you 

6 know, extra steps are more necessary. What's your 

7 comment on that? Certainly inconvenient for Debtors' 

8 counsel and the Debtor, I understand. 

9 

10 

11 

12 

MR. KAHN: It's not -- it's not really about 

convenience. It's about notice. It's about these 

Creditors will be made aware. 

big, bold, all caps letters. 

The ballots say it in 

If you do not check this 

13 box, if you fail to mail back the ballot, you'll be 

14 

15 

deemed to grant this release. I'm not even asking the 

Creditors to go look at another document. The releases 

16 are reproduced right there on the ballot. 

17 And that's -- I'm only here talking about the 

18 people who reject or fail to vote or just don't check 

19 the box at all. The idea that people who vote to 

20 accept shouldn't be deemed -- grant the release, 

21 actually think is not even supported by any cases that 

22 they cite. The Chassix Court, the SunEdison Court, 

23 that you all agree that the -- a vote to accept is 

24 deemed consent to the third-party release. Right. 

25 You're doing this will full notice of what you are 
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1 agreeing to do. 

Again, notice. I'm not saying that we're 2 

3 

4 

5 

putting things like in asterisk in a footnote. Ink, 

bold, all caps letters. The ballots are very clear on 

this. And so I think that if you look at what the 

6 Courts did in Indianapolis Downs, in Spansion, where 

7 the notice and the process is right, and opt-in is 

8 consent, and in a -- sorry, an opt-out, failure to opt 

9 out is consent, and if you -- I mean, again, just in 

10 the context of a bankruptcy proceeding, and I 

11 understand that one thing to say is about the Debtor 

12 versus non-Debtors, but in the context of the 

13 bankruptcy proceeding, parties' rights are affected, 

14 

15 

even if they don't take action. That's the nature of 

this proceeding. This is not a bilateral contract 

16 dispute. 

17 The opt-out mechanism is widely accepted. 

18 cited a bunch of different cases in a bunch of 

We 

19 

20 

different circuits, where this is how it's done. From 

Texas to New York, and everywhere in between. And I 

21 understand that this is a pet issue for the 

22 

23 

Governmental entities. They are raising it in every 

case. I'm not trying to diminish the issue. But I do 

24 think that it's worth noting that this is a widely 

25 accepted method to have consensual third-party 
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1 releases. 

2 THE COURT: I spent no time thinking about 

3 this issue or looking at the ballot or reading the 

cases. I do remember seeing references to Chassix, but 4 

5 it was probably all a blur to me. Just sitting from 

6 where I'm sitting, one of the arguments raised by Ms. 

7 Patton was, if you vote to reject, why should you have 

8 to check another box to say you're going to opt out of 

9 the releases? I mean, who would bother to reject the 

10 plan and say but I'll give them the release anyway. 

11 You know, I hate the plan but I'll stay for the 

12 release. 

13 You know, if you think that there shouldn't 

14 be a separate section to opt in, when you're voting to 

15 accept, you know, that acceptance should be the same as 

16 accepting the release, why should the rejection be 

17 rejecting the release? I mean, why shouldn't there 

18 just be two set of boxes, either yes or no for both 

19 together? This is a question of me just asking this 

20 gut -- sitting here without having read any of the 

21 cases --

22 MR. KAHN: I think it comes back again to the 

23 point that if you're on notice that you might have to 

24 take the extra step, checking another box, which is 

25 again, right below it, right, and again the releases 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

252 

ED_013364A_00001119-00252 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 are right there, it's not too much to ask. 

2 THE COURT: I feel like, you know, all of our 

3 experience in voting in the United States 

4 MS. PATTON: Yes, Your Honor. 

5 THE COURT: I think we're learning the way 

6 people react to forms. It's very easy for us to sit 

7 here and say well, this just makes sense, and when 

8 you're focused on it like laser, it makes sense. 

9 

10 

That's not how people work. That's now how Americans 

work. I don't, maybe Germans do it that way. But 

11 Americans just, you know, I voted to reject, that's 

12 

13 

good enough. Right? 

And so what is the problem for the Debtor --

14 I mean, aren't you just -- you know, aren't you just 

15 creating a trap, just one more little thing, oh, we 

16 caught you, and the default is released, and you have 

17 to dance through our hoops, just the way we want you to 

18 dance, in order to avoid it. 

19 I'm not sure I quite see it. I guess I'm not 

20 quite sure I see the requirement that you have to 

21 affirmatively opt in either, if you're accepting the 

22 

23 

plan. Again, just from gut fairness. 

What about the issue about if you throw the 

24 ballot away? Where does that leave you? You're saying 

25 that they're deemed to be released and they're deemed 
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1 to what? 

2 

3 release. 

4 vote. 

5 

6 

MR. KAHN: They're deemed to grant the 

If you fail to vote, if you are entitled to 

THE COURT: Okay. 

MR. KAHN: And you fail to vote, don't take 

7 any action at all, you're deemed to give the release. 

8 THE COURT: Are you deemed to have rejected 

9 for purposes of calculating your ballots? 

10 

11 

12 

13 

MR. KAHN: No. 

THE COURT: Are you deemed to have accepted? 

MR. KAHN: No. The concept of -- I forget 

14 the code section, right. 

15 

16 

THE COURT: Yeah. 

MR. KAHN: It's two-thirds an amount, more 

17 than half the number of those --

18 

19 

20 

21 

THE COURT: Yeah, yeah, sure. 

MR. KAHN: -- who vote. 

THE COURT: Who actually vote. 

MR. KAHN: I'm not creating new voters by 

22 people throwing the ballots in the mail. But just 

23 because you throw the ballots in the mail and choose 

24 not to read it all, and --

25 THE COURT: Well, what if -- okay, so what if 
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1 your addresses are reasonably good and it's the last 

2 known address you have, but it's the wrong address, 

3 because they've moved three times since then or they 

4 

5 

moved once. They never got it. They didn't just throw 

it in the trash, they never got it. It's not your 

6 fault. Good service, you know, you did the best notice 

7 you can, why should that release apply to them if they 

8 just never even saw the paper? How critical is that, 

9 by the way? 

10 

11 

MR. KAHN: I'm not binding them to the plan 

if they don't get the disclosure statement either. I 

12 am, right? Because I'm also publishing notice of the -

13 

14 THE COURT: Again, that's the Debtor, not a 

15 third party. 

16 

17 

MS. PATTON: Mm-hmm. 

THE COURT: Well, okay. I mean, I guess I 

18 have to read this stuff and figure this out. Right? 

19 MS. PATTON: Your Honor, just one point. 

20 This third-party release and whether parties have due 

21 process, is not a pet project of the United States 

22 Trustee. You know, our role in this case is to ensure 

23 that the Code and the Bankruptcy Rules are complied 

24 with by the Debtor, and sometimes that includes 

25 including parties who are not present before the Court 
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1 for a number of reasons, including that they may not 

2 have time, money or access, that their due process 

3 rights are preserved, and that when the Debtor is 

4 requesting of this Court that a Creditor or a holder of 

5 a claim provide a release to a non-Debtor party, we 

6 think that due process is critically important, and to 

7 ensure that parties have notice and an opportunity to 

8 be heard, and sometimes that includes how that term 

9 "deemed accepted" is defined in the Debtors' plan, so 

10 just to be clear. 

11 

12 

13 

THE COURT: Okay. 

MR. KAHN: Your Honor, just for the record, I 

apologize for that characterization. I didn't mean to 

14 belittle the importance of --

15 THE COURT: I understand. I understand. All 

16 right. Mr. Fleck? 

17 

18 

19 

Honor. 

MR. FLECK: I'm mindful of the time, Your 

It is an important issue. 

THE COURT: You got in before your evening, 

20 your good evening. 

21 MR. FLECK: That's right. Good afternoon, 

22 Your Honor. Evan Fleck, Milbank, on behalf of the 

23 Official Committee. 

24 

25 

This is an important issue, Your Honor. And 

it's not -- it's one we take seriously. I think we 
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1 join the Office of the United States Trustee in trying 

2 to view these issues dispassionately, when they come to 

3 process, because we're a fiduciary for all the 

4 Unsecured Creditors. These are the people who are 

5 receiving the ballot. 

6 So this was a painstaking process, not sort 

7 of a slap dash one, which could be the suggestion of 

8 the colloquy here that this was put together in an 

9 

10 

effort to trap people, and that's a quote. I know 

people aren't just using loose language here. I know 

11 Courts have used that, and I think it's relevant and we 

12 should talk about that, because Judge Chapman, and I 

13 know her decisions are not binding on this Court, but I 

14 think it's relevant because she went into quite a bit 

15 of detail. 

16 

17 

THE COURT: Which case was that? 

MR. FLECK: On this very issue. Judge 

18 Chapman, the Southern District of New York. 

19 

20 

21 

22 

THE COURT: Which case? 

MR. FLECK: In the Cumulus case. 

THE COURT: Okay. 

MR. FLECK: Your Honor, and her -- she took 

23 this issue head on because it was raised by the Office 

24 of the United States Trustee, and the SEC. Very same 

25 issues, at least to the best of my understanding. And 
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1 she rejected their arguments and approved the Debtors' 

2 methodology for solicitation, including the opt-out, 

3 which in our view actually is -- well, there's no 

4 controlling precedent here in the Sixth Circuit, but we 

5 think that the prevailing view in the Sixth Circuit and 

6 elsewhere is to allow for an opt-out mechanism. 

7 That's what the Creditors' Committee is 

8 supporting, and that's the view that Judge Chapman 

9 took, and she again took it head on. She said inaction 

10 is action under appropriate circumstances. When 

11 someone is clearly and squarely told if you fail to 

12 act, your rights will be affected, that person is then 

13 given information that puts them on notice that they 

14 

15 

will need to do something or else. That is not a trap, 

she said. Judge Chapman went on to elaborate that 

16 included within the not a trap category are, a ballot 

17 or an opt-out release form that says on the front page, 

18 your rights will be affected if you fail to act, please 

19 see page X for optional release opt-out election 

20 rights. If someone chooses not to open an envelope, 

21 that is not a trap. Again, not binding on Your Honor, 

22 but I think it's relevant because this is a Court not 

23 only that deals with the issue all the time, but dealt 

24 with it squarely in the context of the precedent that's 

25 being relied on by the Office of the United States 
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1 Trustee. 

2 The Chassix case, it's also by the SEC, 

3 Chassix is very different. And again, we're not 

4 operating on a blank slate here. There's a lot of 

5 cases and Your Honor said, you know, perhaps the Court 

6 wants to review those, but after Chassix, Judge Chapman 

7 still said that in the context of a case where there's 

8 no death trap, and that's what they had -- it was very 

9 much like a death trap in Chassix, but where the 

10 language is clear, it's appropriate for parties, first 

11 of all, to receive consensual releases and also for 

12 them to be set out in an opt-out mechanism. In fact, 

13 Judge Chapman went on to say there must be some point, 

14 and this is paraphrasing obviously, Your Honor, there's 

15 

16 

a point of absurdity. 

Serif, font on there. 

We can put sort of Comic, Sans, 

We could put it really huge, but 

17 at a certain point you have to expect and it has to be 

18 a reasonable expectation of parties that are in a case, 

19 that there are words, and there's a style and procedure 

20 that you can set out, that where it's reasonable to 

21 expect them to act, and if they fail to act, again, 

22 it's not a trap. 

23 She, again, Your Honor, just noting Chassix, 

24 which is relied upon heavily by those who are opposing 

25 this mechanism, Judge Wiles again of the Southern 
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1 District, in that case said there are circumstances 

2 that would justify a different approach in different 

3 cases. In our view, Your Honor, Judge Wiles there was 

4 responding specifically to the unusual facts and 

5 circumstances of that case, so it is an important issue 

6 for the Committee. We think, again, these releases are 

7 reasonable and appropriate, and the way that they're 

8 set out clearly puts our constituency and others who 

9 receive the solicitation materials, on notice with 

10 respect to what they're being asked to do, and the 

11 consequences of their failure to act, Your Honor. 

12 So we rise in support of the Debtors' 

13 position on that issue, and just while I'm at the 

14 podium, save time, I did want to make clear for the 

15 record we do support the Debtors' position with respect 

16 to the earlier argument, with respect to the releases 

17 as it pertains to FE Corp. We urge the Court to follow 

18 the Debtors' judgment on this, which is to move forward 

19 to confirmation. 

20 There's a lot of the colloquy in the Court 

21 today is that the parties seem to be looking to re-

22 litigate that. A lot of people feel like perhaps that 

23 was the wrong conclusion in that case. 

24 The Creditors Committee believes, first of 

25 all, recognizing that the Debtors here have 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

2 60 

ED_013364A_00001119-00260 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 exclusivity, we think there is a plan that is cogent 

2 that is in the best interest of the estates, and it's 

3 appropriate that it go out to Creditors to be voted 

4 

5 

upon. There will certainly be another day in court. 

Your Honor has given people ample time. I'm sure that 

6 will happen again in the context of confirmation. 

7 I think the parties that bear in particular 

8 the risk of moving forward on the path the Debtors are 

9 suggesting, are the Unsecured Creditors in the sense 

10 that there's a lot of expense and time and potential 

11 confusion, again, among our constituency, and the 

12 Creditors Committee's view, it's our reasoned judgment 

13 that under the circumstances here there is an 

14 evidentiary record that can be presented at 

15 confirmation -- we know the parties will work hard in 

16 the meantime, but we believe that there's an 

17 evidentiary record that can be presented at 

18 confirmation to help to provide a path to approve what 

19 is being proposed in the plan. 

20 We are not minimizing the issues. We know 

21 they are serious and they're challenging, but to sort 

22 of lay down the death nail now with respect to this 

23 plan, this disclosure statement, that is the result of 

24 significant effort, time and expense of the parties and 

25 does present what we believe is the best outcome for 
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1 these cases, would be very nearly unprecedented, but 

2 certainly extraordinary, to happen at this point in 

3 time, and again, Your Honor, we respectfully urge the 

4 Court to move forward and have those issues come up at 

5 confirmation. 

6 THE COURT: At different times in this case 

7 the Committee, as is their usual role, has stepped in 

8 and receded where there are disputes between the Debtor 

9 and some party. It happened with the Union and the 

10 KERP, and they probably have more times than I even 

11 know. 

12 Let me ask you a question along those lines. 

13 How do I get these guys together and have a real hammer 

14 out or try to hammer out a protocol to handle the 

15 releases of the Government's claims for all these 

16 environment -- you know, the State of Ohio sitting 

17 there with their very deep public concern that they're 

18 getting -- they're not getting anything for their 

19 releases. How do we bring them together, without 

20 unnecessarily delaying this process, because I haven't 

21 asked this question and I'm afraid to ask the question. 

22 I run out of time -- I didn't even want to bring it up 

23 today, but at some point there's going to be making 

24 business decisions about some of its plants. 

25 So how do we -- how do we get to confirmation 
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1 but at the same time make sure that there's an ample 

2 opportunity for negotiations to happen, and if somebody 

3 drags their feet and doesn't take that opportunity, 

4 well, then they lose. Can that be done while this plan 

5 is out for solicitation? Should it be done first in 

6 the compressed time period, over the course of weeks 

7 and month? 

8 MR. FLECK: Your Honor, we would submit that 

9 it can be done during the course of the solicitation. 

10 We endorse the Debtors' view that any changes to the 

11 plan that we need to be made would not affect 

12 

13 

solicitation. It would not affect Creditor voting. 

Again, these are challenging issues. I don't 

14 think it's lost on anybody in the courtroom who is 

15 following these proceedings, the seriousness with which 

16 Your Honor is taking these issues, and that will guide 

17 the conduct of the parties here. 

18 Anyone who thinks that they're going to have 

19 a free pass at confirmation with respect to this very 

20 issue wasn't here today or at the prior hearing. So I 

21 don't think it's falsely placed confidence, but I have 

22 a lot of confidence in the parties, in their -- the 

23 importance that they place on getting to confirmation 

24 for these Debtors. 

25 And I think you, Your Honor, have made it 
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1 clear that these issues need to be resolved in a 

2 satisfactory fashion, and to the extent this was your 

3 suggestion, I'm not sure if it was or if it wasn't, but 

4 if the Committee can play a role, we're happy to do 

5 that. I think the path as I stand here before Your 

6 Honor, it's not a clear one, but I think the parties 

7 here have risen to the occasion on a number of 

8 instances in the past and accomplished very good 

9 results for the benefit of all the stakeholders, and we 

10 would expect that people are prepared to do that in 

11 this instance, as well. 

12 THE COURT: All right, thank you. 

13 Incidentally, just -- what was handed up before I even 

14 got up here this morning was a redline of the plan, but 

15 two of them. Is there a redline of the disclosure 

16 statement floating around here? Maybe we just have 

17 them mixed up. Maybe my Clerk has two disclosure 

18 statements and -- yeah. Okay, I think we solved that 

19 problem, but I wanted to solve it while you were all 

20 here. 

21 All right. It's late in the day and you've 

22 given me a lot more than even I expected, and it was --

23 

24 

let me just tell you what I'm thinking. I'm thinking 

is I need to think, okay. I need to go think, and then 

25 talk to you soon. And by soon I mean not tomorrow, 
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1 because I've got enough things tomorrow, but maybe 

2 Thursday and I realize a lot of people made special 

3 effort to get here, and I'm not suggesting everybody 

4 get back on a plane and come here necessarily. This 

5 can be by phone, although I know it's important, and so 

6 I leave that to your decisions about how to staff and 

7 whether you want to be here in person. 

8 What I'd like to do at that point is indicate 

9 to you, either a ruling or just direct -- I guess it 

10 would just simply be a ruling, direction as to how I 

11 want to proceed and if it's proceeding to confirmation 

12 now, what my thoughts are about my concerns about these 

13 

14 

issues. Or it may be that I have to put a pause on it. 

I'm not going to kill your plan now. But one possibly 

15 outcome is you need to do some negotiation first, 

16 because these issues are so important. Or 

17 alternatively, negotiate and we'll see you at 

18 confirmation, and let's set a schedule. 

19 At that time because we're out of time here 

20 today, I would like you to walk me through these edits 

21 that you've already made to close the loop on the 

22 

23 

issues from two weeks ago. I don't want to forget 

that. I want you to be able to get that on the record. 

24 In addition, at that time I also want to rule 

25 on the issue that was raised by Ms. Patton, and the 
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1 lady from the SEC? 

2 

3 

MS. CHAE: Ms. Chae. 

THE COURT: Ms. Chae, thank you. With 

4 respect to the ballot, by the way, I managed to find 

5 

6 

the ballots while everybody was talking. There's a lot 

of ballots. Is this in every ballot the issue of the 

7 release? 

8 

9 check box 

10 

11 

MR. KAHN: It's on the -- whether there's a 

THE COURT: Yes. 

MR. KAHN: To opt out is on the ballots for 

12 everybody who's entitled to vote. 

13 

14 

15 

16 

17 

18 

THE COURT: Okay, that helps me. 

MR. KAHN: So people who are deemed to reject 

THE COURT: Yeah. 

MR. KAHN: There's no check box. 

THE COURT: Is there -- let's see, what am I 

19 even looking at? I mean, I am buried in some document, 

20 the proposed order, 2121, and then attached to that is 

21 

22 

23 

MR. KAHN: All the ballot --

THE COURT: Looks like a bunch of ballots, 

24 and maybe there's more. 

25 MR. KAHN: There's all of the ballots. 
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1 THE COURT: What is -- Ms. Doorley, you might 

2 know. What is the first one that I should look at? 

3 MS. DOORLEY: If you look for I think it's 

4 Class A, FES single box Creditors, that's 

5 

6 

7 

8 

9 

MR. KAHN: That's a great example. 

THE COURT: Let's see --

MR. KAHN: Class that's entitled to vote. 

OVEC, OVEC's class. Just one --

THE COURT: FES single box, Unsecured 

10 Creditor, okay. 

11 

12 

13 

14 

15 

MR. KAHN: Correct. 

THE COURT: Okay. 

MR. KAHN: Just --

THE COURT: I see. I am just trying to 

figure -- you're receiving this ballot because and 

16 then it says Debtor -- FES, and there's an amount 

17 that's blank. 

18 MR. KAHN: So when it gets mailed out to a 

19 Creditor, to the extent we know their claim, it will 

20 have their claim and their amount and who it's against, 

21 and --

22 

23 

THE COURT: Okay. 

MR. KAHN: And it will be formatted for them. 

24 There's also an option for them to actually go to a 

25 website and vote electronically. 
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1 

2 

THE COURT: 

MR. KAHN: 

I see. Where is 

The ballot in the mail -- go to 

3 the website. 

4 THE COURT: Where is the place where you 

5 vote? I guess I'm --

6 MR. KAHN: You have to scroll down. There 

7 are check boxes. 

8 THE COURT: It's further down? Oh, I see. 

9 It's past the instructions. 

10 

11 

MR. KAHN: Yes. 

THE COURT: Mm-hmm. Opt out boxes like four 

12 pages later after all of this text? 

13 

14 

15 

16 

MS. PATTON: Mm-hmm. 

MR. KAHN: Which is an explanation of -

THE COURT: I know. 

MR. KAHN: the fact that there are 

17 releases that follow and you should read them. 

18 

19 

THE COURT: It's an explanation that 

everybody will be so interested to read. The Judge can 

20 barely understand. Okay. Well, let me think about 

21 this. While you were here, I wanted to make sure I had 

22 a visual of what we were talking about. 

23 One issue may just simply be the issue that's 

24 set up which is should you have to opt in, should you 

25 have to opt out, should it be automatic, and then the 
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1 other -- another set of issues that wasn't actually 

2 discussed, may be layout, and not that I want to get 

3 into design work, but it could be that even if it is 

4 okay, that that box needs to be put up front, you know, 

5 so you can see it, as to what your choices are, as 

6 opposed to flipping, flipping, oh, reject. Just a lot 

7 of words. Mail back. 

8 MR. KAHN: I understand. Just so Your Honor 

9 understands, our thinking there was we thought it was 

10 appropriate that the Creditor be allowed to see the 

11 language of the release. 

12 THE COURT: Logically it makes sense. Before 

13 I ask you, here's what I'm asking you to do --

14 

15 

MR. KAHN: 

THE COURT: 

I understand. 

I do get that. Let me think 

16 about it. Okay. 

17 MR. KAHN: That's fair, Your Honor. I see 

18 the clock going and I now that we're running out of 

19 time. 

20 

21 

THE COURT: Yes. 

MR. KAHN: Ms. Tsiouris from Davis Polk just 

22 wanted to come, give a quick status update on the RSA 

23 order. You know, on the fee stuff that Your Honor --

24 

25 

THE COURT: Yes. 

MR. KAHN: -- talked about on the 19th. 
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1 There have been ongoing discussions between the 

2 consenting Creditors and Ms. Patton. 

3 

4 

THE COURT: Okay. 

MR. KAHN: I think about how we're going to 

5 proceed with that aspect of it, with the separate 

6 motion issue. 

7 

8 

THE COURT: Okay, yes. 

MR. KAHN: And just a quick status update so 

9 Your Honor doesn't question why we haven't submitted a 

10 revised order yet. 

11 

12 

THE COURT: Okay, fine. 

MS. TSIOURIS: Good afternoon. Hi, Your 

13 Honor. Natasha Tsiouris of Davis Polk and Wardwell on 

14 behalf of the FES Creditor Group. 

15 So Your Honor, I can be very brief today and 

16 hopefully end us on a good note. I just would like to 

17 speak to one issue, which is the advisor fees, which 

18 were requested to be approved under the RSA at the 

19 March 19th hearing. 

20 Since the March 19th hearing we've been in 

21 discussions with the United States Trustee, and I 

22 believe we're now agreed on approach for payment of 

23 those fees. So the FES Creditor Group and the other 

24 RSA parties, whose advisor fees were at issue under the 

25 RSA, will file motions for substantial contribution 
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1 claims, without prejudice to whether or not 363(b) is 

2 appropriate, but will file them as substantial 

3 contribution claims. They will cover fees to date, and 

4 the motion will also set forward a process for 

5 approving fees on a go-forward basis, and we believe it 

6 will be very similar to what's in the process support 

7 agreement. So it will be submitted to the Committee, 

8 to the Debtors, to the United States Trustee, and there 

9 will be a period of review and ability for those 

10 parties to object, based on reasonableness. 

11 And so I promised Your Honor I would be 

12 brief, and that's all I have. 

13 THE COURT: Okay. So those will be 

14 applications that will then be filed and with respect 

15 to the approval of the RSA itself, is that also part of 

16 these discussions? 

17 

18 

MR. KAHN: Your Honor --

THE COURT: I can't remember if I signed the 

19 order or not. 

MR. KAHN: You haven't because we haven't 20 

21 submitted it. In part, because there are two 

22 paragraphs with fees, I wanted to see what the process 

23 was that was being hashed out, before we dealt with 

24 that. 

25 THE COURT: Very good. 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

271 

ED_013364A_00001119-00271 



DocuSign Envelope ID: 059F84B8-F5CE-460C-ABF3-E07074BD46E3 

1 

2 

3 

4 

5 

6 

revised 

MR. 

order 

MS. 

MR. 

MS. 

MS. 

KAHN: With this, we 

in due course. 

PATTON: Subject to 

KAHN: Of course. 

PATTON: Thank you. 

TSIOURIS: And to be 

will submit a 

our review? 

clear, as the other 

7 RSA parties remind me, this will be a joint motion, so 

8 it will be --

9 

10 

11 

12 Thursday. 

THE COURT: All right, very good. 

MS. TSIOURIS: Thank you. 

THE COURT: We didn't talk about time on 

Did we figure out what -- all right, 

13 Thursday is clear. You know, late morning is fine, 

14 early afternoon is fine. I don't know if people 

15 some people may be flying in, and that matters. I 

16 don't know if everyone is going to be by phone. Mr. 

17 Alberino, do you have a preference? 

18 MR. ALBERINO: Your Honor, I unfortunately 

19 can't make it here on Thursday, so I will be dialing in 

20 by telephone. 

21 THE COURT: That's perfectly fine. I mean, 

22 it's fine with me. 

23 MR. ALBERINO: Late morning, I think late 

24 morning is good. Give us all time -- Ms. Patton? 

25 MS. PATTON: I'm sorry, I usually don't do 
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1 this, but we're down staff, people are out for training 

2 or out on vacation, so I have a hearing Thursday 

3 morning that no one is available to cover. Can we do 

4 early afternoon? 

5 THE COURT: Would that be all right? Mr. 

6 Alberino? 

MR. ALBERINO: Of course, 7 

8 THE COURT: Anybody else have an objection? 

9 Is 2:00 all right? Let's make it 2:00. All right, 

10 we'll adjourn until two o'clock. Anything else? I 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

hope not. We've had enough. Thank you all for all 

your hard work. I appreciate all your arguments. 

were all excellent. I will see you on Thursday 

afternoon. Thank you. Court is adjourned. 

(End of proceedings at 5:02 p.m.) 
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1 State of Ohio 

2 Cuyahoga County 

3 

4 

5 

6 

7 

8 

CERTIFICATE 

9 I, Marc Eppler, a Notary Public, within and for the 

10 State of Ohio, do hereby certify that the above 

11 transcript is a true and accurate record of the hearing 

12 held before the HONORABLE ALAN M. KOSCHIK. This record 

13 was prepared from an audio recording provided by the 

14 Court. 

15 IN WITNESS WHEREOF, I have hereunto set my hand and 

16 seal of office in Cleveland, Ohio on this 5th day of 

17 APRIL, A.D., 2019. 

18 

19 

20 

21 

22 

23 

24 

25 

MARC EPPLER 
Notary Public - State of Ohio 

my commission expires 9-14-2023 
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